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MESSAGE
FROM

THE PRESIDENT OF THE UNITED STATES



TRANSMITTING

THE CONVENTION BETWEEN THE UNITED STATES OF AMERICA
AND THE KINGDOM OF SPAIN FOR THE AVOIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME, TOGETHER WITH A RELATED PROTOCOL,
SIGNED AT MADRID ON FEBRUARY 22, 1990

LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, March 21, 1990.

The PRESIDENT,
The White House.

THE PRESIDENT. | have the honor to submit to you, with aview to its transmisson to the Senate
for advice and consent to ratification, the Convention between the United States of Americaand the
Kingdom of Spain for the Avoidance of Double Taxation and the Prevention of Fisca Evason with
respect to Taxes on Income, together with arelated Protocol, signed at Madrid on February 22, 1990.

The Convention isthe first income tax tregty to be negotiated between the United States and Spain.
It is based on the mode income tax conventions published by the Organization for Economic
Cooperation and Development in 1977 and by the United States Department of the Treasury in 1981.
Changesin United Statesincome tax law resulting from the enactment of the Tax Reform Act of 1986
are reflected in the Convention.

The Convention provides for reduced taxation a source of investment income derived from one
State by resdents of the other State. The rate of tax withheld at source on dividends may not exceed 15
percent and is reduced to 10 percent in the case of dividends from 25 percent-owned subsidiaries to
their parent corporations. The maximum tax on interest, roydties, and branch profitsis 10 percent. In
the case of interet, the generd 10 percent limit is reduced to zero on interest derived by either State
and on interest paid on long-term bank loans or on commercia credit for the importation of capital
equipment. The tax on excessinterest of bank branchesis 5 percent. In the case of roydties, lower
rates of 5 percent or 8 percent gpply in certain cases, 5 percent on roydtiesfor literary or artistic
copyrights, and 8 percent on royalties for scientific copyrights, film rentas, and renta's of equipment.
Gains on the sdle of sharesin acompany which isaresident of one State may be taxed by that State in
certain cases where the recipient
owns at least 25 percent of the company's capital or where the shares are represented by rea property
holdings; in other cases gain on the sdle of corporate securities may be taxed only in the recipient's
country of resdence.

In addition, the Convention provides rules for the taxation at source of business profits and
employment income which are Smilar to those in the models and in other United States income tax
conventions. Specid tax relief at source, based on Smilar provisons in some other United States income
tax conventions, is provided for visiting students, researchers, and trainees. The Convention al'so
contains a provison limiting its benefits to persons properly entitled to receive them and excluding, for



example, cartain enterprises in either State owned by residents of third countries. Such provisions have
been included in dl recent United States tax treaties.

A technica memorandum explaining in detail the provisions of the Convention and Protocal is being
prepared by the Department of the Treasury and will be submitted separately to the Senate Committee
on Foreign Relations.

The Department of the Treasury, with the cooperation of the Department of State, was primarily
responsible for the negotiation of the Convention and Protocol. They have the full approva of both
Departments.

Respectfully submitted,
LAWRENCE S. EAGLEBURGER.

LETTER OF TRANSMITTAL
THE WHITE HOUSE, April 18, 1990.
To the Senate of the United Sates:

| transmit herewith for Senate advice and consent to ratification the Convention between the United
States of Americaand the kingdom of Spain for the Avoidance of Double Taxation and the Prevention
of Fiscal Evasion with respect to Taxes on Income, together with arelated Protocol, sgned at Madrid
on February 22, 1990. | aso transmit the report of the Department of State.

The convention is the first income tax treaty to be negotiated between the United States and Spain.
Based in large part on modd income tax treaties developed by the Department of the Treasury and the
Organization for Economic Cooperation and Development, it o reflects changesin tax law resulting
from the enactment of the Tax Reform Act of 1986.

The convention provides rules governing the taxation by each State of income derived by residents
of the other State. The convention aso contains provisions that prevent "treaty shopping” and authorize
the exchange of information and administrative cooperation between the tax authorities of the two
States.

| recommend that the Senate give early and favorable consideration to the convention and protocol
and give its advice and consent to ratification.
GEORGE BUSH.

CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE KINGDOM OF
SPAIN FOR THE AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION OF
FISCAL EVASION WITH RESPECT TO TAXES ON INCOME

The United States of America and the Kingdom of Spain, desiring to conclude a Convention for the
avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on income, have
agreed asfollows.



ARTICLE 1
Generd Scope

1. This Convention shdl apply to persons who are residents of one or both of the Contracting
States, except as otherwise provided in the Convention.

2. The Convention shdl not redtrict in any manner any exclusion, exemption, deduction, credit, or
other allowance now or heresfter accorded:
(& by the laws of either Contracting State; or
(b) by any other agreement between the Contracting States.

3. Notwithstanding any provision of the Convention except paragraph 4, a Contracting State may
tax its resdents (as determined under Article 4 (Residence)), and by reason of citizenship may tax its
citizens, asif the Convention had not come into effect.

4. The provigons of paragraph 3 shdl not affect

(8 the benefits conferred by a Contracting State under paragraph 2 of Article 9
(Associated Enterprises), under paragraph 4 of Article 20 (Pensions, Annuities, Alimony, and
Child Support), and under Articles 24 (Rdlief from Double Taxation), 25 (Non-Discrimination),
and 26 (Mutua Agreement Procedure); and

(b) the benefits conferred by a Contracting State under Articles 21 (Government
Service), 22 (Students and Trainees), and 28 (Diplomatic Agents and Consular Officers), upon
individuas who are neither citizens of, nor have immigrant satusin, that State.

ARTICLE 2
Taxes Covered

1. The exigting taxes to which this Convention shdl apply are:
(@ in Spain:
(i) the Income Tax on Individuas (el Impuesto sobre la Renta de las Personas
Fiscas), and
(ii) the Corporation Tax (el Impuesto sobre Sociedades);
(b) in the United States: the Federa income taxes imposed by the Internd Revenue
Code (but excluding socia security contributions), and the excise taxes imposed on insurance
premiums paid to foreign insurers and with respect to private foundations. The Convention shdl,
however, apply to the excise taxes imposed on insurance premiums paid to foreign insurers only
to the extent that the risks covered by such premiums are not reinsured with a person not
entitled to exemption from such taxes under this or any other Convention which gpplies to these
taxes.

2. The Convention shal apply dso to any identica or substantidly similar taxes which are imposed
after the date of signature of the Convention in addition to, or in place of, the exigting taxes. The
competent authorities of the Contracting States shal notify each other of any sgnificant changes which
have been made in their repective taxation laws and of any officia published materid concerning the
goplication of the Convention.



ARTICLE 3
Gengd Definitions

1. For the purposes of this Convention, unless the context otherwise requires:

(8) the term "Spain” means the Spanish State and, when used geographicaly means the
territory of the Spanish State including any area outside the territorid seain which, in
accordance with international law and domestic legidation, the Spanish State may exercise
jurisdiction or sovereign rights with respect to the seabed, its subsoil, and superjacent waters
and their natura resources.

(b) the term "United States' means the United States of America and, when used
geographically means the states thereof, the Didtrict of Columbia, the territoria sea, and any
area outsde the territorial seain which, in accordance with internationd |law and domestic
legidation, the United States may exercise jurisdiction or sovereign rights with respect to the
seabed, its subsoil, and superjacent waters and their natural resources.

(c) theterms "a Contracting State" and "the other Contracting State”' mean Spain or the
United States as the context requires,

(d) the term "person” includes an individua, a company, and any other body of persons;

(e) the term "company™ means any body corporate or any entity which istreated asa
body corporate for tax purposes;

(f) the terms "enterprise of a Contracting State”" and "enterprise of the other Contracting
State”" mean respectively an enterprise carried on by aresident of a Contracting State and an
enterprise carried on by aresident of the other Contracting State;

(g) theterm "nationd™ means

(1) any individua possessing the nationdity of a Contracting State; and
(ii) any lega person, association, or other entity deriving its status as such from
the law in force in a Contracting State;

(h) the term "internationd traffic" means any transport by a ship or arcraft, except when
such transport is solely between places in the other Contracting State;

(i) the term "competent authority” means:

(i) inthe case of the United States: the Secretary of the Treasury or his delegate;
and

(i) in the case of Spain: the Minister of Economy and Finance or his authorized
representative.

2. Asregards the application of the Convention by a Contracting State any term not defined therein
shdl, unless the context otherwise requires, and subject to the provisons of Article 26 (Mutud
Agreement Procedure), have the meaning which it has under the laws of that State concerning the taxes
to which the Convention gpplies.

ARTICLE4
Residence

1. For the purpaoses of this Convention, the term "resident of a Contracting State' means any person
who, under the laws of that State, isliable to tax therein by reason of his domicile, resdence, place of
management, place of incorporation, or any other criterion of Smilar nature, provided, however, that this



term does not include any person who isligble to tax in that State in respect only of income from
sources in that State.

2. Where by reason of the provisions of paragraph 1, an individua is aresdent of both Contracting
States, then his status shall be determined as follows:

(& he shall be deemed to be aresident of the State in which he has a permanent home
available to him; if he has a permanent home available to him in both States, he shal be deemed
to be aresident of the State with which his persona and economic relations are closer (center of
vitd interests);

(b) if the State in which he has his center of vitd interests cannot be determined, or if he
does not have a permanent home available to him in either State, he shall be deemed to be a
resident of the State in which he has an habitua abode;

(¢) if he has an habitua abode in both States or in neither of them, he shall be deemed
to be aresdent of the State of which heisanationd,

(d) if heisandiond of both States or of neither of them, the competent authorities of
the Contracting States shall settle the question by mutua agreement.

3. Where by reason of the provisons of paragraph 1, a person other than an individua is aresdent
of both Contracting States, the competent authorities of the Contracting States shall endeavor to stle
the question by mutua agreement and determine the mode of gpplication of the Convention to such
person. If the competent authorities are unable to make such a determination, the person shdl not be
treated as aresident of either Contracting State except for the purposes of payments of such person
covered by paragraphs 1 through 4 or Article 10 (Dividends), Article 11 (Interest), and Article 12
(Royalties).

ARTICLES
Permanent Edtablishment

1. For the purposes of this Convention, the term " permanent establishment” means a fixed place of
business through which the business of an enterpriseiswholly or partly carried on.

2. The term "permanent establishment” includes especidly
(a) aplace of managemert;
(b) abranch;
(c) an office;
(d) afactory;
(e) aworkshop; and
(f) amine, an ail or gaswdl, aquarry, or any other place of extraction of natural
resources.

3. A building Ste or congtruction or ingtdlation project, or an ingdlation or drilling rig or ship used
for the exploration or exploitation of natural resources, condtitutes a permanent establishment only if it
lasts more than sx months.

For the purpose of computing the time limits in this paragraph, activities carried on by an enterprise
associated with another enterprise within the meaning of Article 9 (Associated Enterprises) shal be
regarded as carried on by the last-mentioned enterprise if the activities of both enterprises are



subgtantialy the same, unless they are carried on Smultaneoudy.

4. Notwithstanding the preceding provisons of this Article, the term " permanent establishment” shall
be deemed not to include:

(a) the use of facilities soldly for the purpose of storage, display, or ddivery of goods or
merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, display, or delivery;

(c) the maintenance of astock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;

(d) the maintenance of afixed place of business solely for the purpose of purchasing
goods or merchandise, or of collecting information, for the enterprise;

(e) the maintenance of afixed place of business solely for the purpose of carrying on,
for the enterprise, any other activity of apreparatory or auxiliary character;

(f) the maintenance of afixed place of business soldy for any combination of the
activities mentioned in subparagraphs (a) to (€), provided that the overdl activity of the fixed
place of business resulting from this combination is of a preparatory or auxiliary character.

5. Notwithstanding the provisions of paragraphs 1 and 2, where a person--other than an agent of an
independent status to whom paragraph 6 applies—-is acting on behaf of an enterprise and has and
habitualy exercisesin a Contracting State an authority to conclude contracts in the name of the
enterprise, that enterprise shal be deemed to have a permanent establishment in that State in respect of
any activities which that person undertakes for the enterprise, unless the activities of such person are
limited to those mentioned in paragraph 4 which, if exercised through afixed place of business, would
not make this fixed place of business a permanent establishment under the provisions of that paragraph.

6. An enterprise shall not be deemed to have a permanent establishment in a Contracting State
merely because it carries on business in that State through a broker, genera commission agent, or any
other agent of an independent status, provided that such persons are acting in the ordinary course of
their business.

7. Thefact that a company which is aresident of a Contracting State controls or is controlled by a
company which isaresident of the other Contracting State, or which carries on businessin that other
State (whether through a permanent establishment or otherwise), shdl not of itsdf condtitute either
company a permanent establishment of the other.

ARTICLEG6
Income from Real Property (Immovable Property)

1. Income derived by aresident of a Contracting State from rea property (including income from
agriculture or forestry) Stuated in the other Contracting State may be taxed in that other State.

2. Theterm "red property” shdl have the meaning which it has under the law of the Contracting
State in which the property in question is Stuated. The term in any case shdl include property accessory
to immovable property, livestock and equipment used in agriculture and forestry, right to which the
provison of genera law respecting landed property apply, usufruct of immovable property, and rightsto
variable or fixed payments as consideration for the working of, or the right to work, mineral deposits,



sources and other natura resources. Ships, aircraft, and containers used in internationa traffic shall not
be regarded as real property.

3. The provisons of paragraph 1 shdl apply to income derived from the direct use, letting, or usein
any other form of red property.

4. The provisons of paragraphs 1 and 3 shdl aso apply to the income from immovable property of
an enterprise and to income from immovable property used for the performance of independent
persond services.

5. Where the ownership of shares or other rightsin a company or other entity entitles the owner of
such shares or rights to the enjoyment of red property held by the company or other entity, the income
from the direct use, letting, or usein any other form of such right of enjoyment may be taxed in the
Contracting State in which the red property is Stuated.

ARTICLE 7
Business Profits

1. The business profits of an enterprise of a Contracting State shall be taxable only in that State
unless the enterprise carries on or has carried on business in the other Contracting State through a
permanent establishment Stuated therein. If the enterprise carries on or has carried on business as
aforesaid, the business profits of the enterprise may be taxed in the other State but only so much of them
asis dtributable to that permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries on
businessin the other Contracting State through a permanent establishment Stuated therein, there shdl be
in each Contracting State be attributed to that permanent establishment the business profits which it
might be expected to make if it were a distinct and independent enterprise engaged in the same or
gmilar activities under the same or Smilar conditions.

3. In determining the business profits of a permanent establishment, there shdl be dlowed as
deductions expenses which are incurred for the purposes of the permanent establishment, including
research and development expenses, interest, and other Smilar expenses and a reasonable amount of
executive and generd adminidrative expenses, whether incurred in the State in which the permanent
edtablishment is Stuated or esewhere.

4. No business profits shal be attributed to a permanent establishment by reason of the mere
purchase by that permanent establishment of goods or merchandise for the enterprise.

5. For the purposes of this Convention, the business profits to be attributed to the permanent
establishment shdl include only the profits or losses derived from the assets or activities of the
permanent establishment and shall be determined by the same method year by year unless there is good
and sufficient reason to the contrary.

6. Where business profits include items of income which are dedlt with separatdly in other Articles
of the Convention, the provisions of those Articles shal not be affected by the provisons of this Article.



ARTICLE 8
Shipping and Air Transport

1. Profits of an enterprise of a Contracting State from the operation of ships or aircraft in
internationd traffic shdl be taxable only in that State.

2. The provisons of paragraph 1 shdl aso apply to profits from participation in a pool, ajoint
business, or an internationd operating agency.

ARTICLE9
Associated Enterprises

1. Where:
(a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capital of an enterprise of the other Contracting State; or
(b) the same persons participate directly or indirectly in the management, control, or
capital of an enterprise of a Contracting State and an enterprise of the other Contracting State,
and in ether case conditions are made or imposed between the two enterprisesin their commercia or
financia relations which differ from those which would be made between independent enterprises, then
any profitswhich, but for those conditions, would have accrued to one of the enterprises, but by reason
of those conditions have not so accrued, may be included in the profits of that enterprise and taxed
accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that State, and taxes
accordingly, profits on which an enterprise of the other Contracting State has been charged to tax in that
other State, and the profits so included are profits which would have accrued to the enterprise of the
firg-mentioned State if the conditions made between the two enterprises had been those which would
have been made between independent enterprises, then that other State shall make an appropriate
adjustment to the amount of the tax charged therein on those profits. In determining such adjustment,
due regard shal be paid to the other provisions of this Convention and the competent authorities of the
Contracting States shall if necessary consult each other.

ARTICLE 10
Dividends

1. Dividends paid by a company which isaresdent of a Contracting State to aresdent of the other
Contracting State may be taxed in that other State.

2. However, such individuas may aso be taxed in the Contracting State of which the company
paying the dividendsis aresident, and according to the laws of that State, but if the beneficia owner of
the dividendsis aresident of the other Contracting State, the tax so charged shall not exceed:

(8 10 percent of the gross amount of the dividendsif the beneficid owner is a company
which owns a least 25 percent of the voting stock of the company paying the dividend;
(b) 15 percent of the gross amount of the dividendsin al other cases.
This paragraph shdl not affect the taxation of the company in repect of the profits out of which the



dividends are paid.

3. Theterm "dividends' as used in this Article means income from shares or other rights, not being
debt-claims, participating in profits, as well asincome from other corporate rights which is subjected to
the same taxation trestment as income from shares by the laws of the State of which the company
making the distribution is aresdent. The term "dividends’ aso includesincome from arrangements,
including debt obligations, carrying the right to participate in profits, to the extent so characterized under
the law of the Contracting State in which the income arises.

4. The provisons of paragraphs 1 and 2 shdl not apply if the beneficid owner of the dividends,
being aresident of a Contracting State, carries on or has carried on business in the other Contracting
State, of which the company paying the dividends is a resident, through a permanent establishment
Stuated therein, or performs or has performed in that other State independent persona services from a
fixed base Stuated therein, and the dividends are attributable to such permanent establishment or fixed
base. In such case the provisions of Article 7 (Business Profits) or Article 15 (Independent Personal
Services), as the case may be, shal apply.

5. A Contracting State may not impose any tax dividends paid by a company which is not aresdent
of that State, except insofar as the dividends are paid to aresident of that State or the
dividends are atributable to a permanent establishment or a fixed base Stuated in that State.

ARTICLE 11
Interest

1. Interest arising in a Contracting State and derived by aresident of the other Contracting State
may be taxed in that other State.

2. However, such interest may aso be taxed in the Contracting State in which it arises and
according to the laws of that State, but if the beneficia owner of the interest isaresdent of the other
Contracting State, the tax so charged shal not exceed 10 percent of the gross amount thereof.

3. Notwithstanding the provisions of paragraph 2:

(8 Interest beneficidly owned by a Contracting State, political subdivisons or loca
authorities thereof, and such government instrumentalities as may be agreed upon by the
competent authorities, shal be taxable only in that State;

(b) interest on long-term loans (5 or more years) granted by banks or other financid
ingtitutions which are resdents of a Contracting State shdl be taxable only in that State; and

(¢) interest paid in connection with the sale on credit of any indudtria, commercid, or
scientific equipment, shal be taxable only in the Contracting State of which the beneficid owner
of theinterest isaresdent.

4. Theterm "intere” as used in this Convention means income from debt-claims of every kind,
whether or not secured by mortgage and, subject to paragraph 3 of Article 10 (Dividends), whether or
not carrying aright to participate in the debtor's profits, and in particular, income from government
securities, and income from bonds or debentures, including premiums or prizes attaching to such
securities, bonds, or debentures, as well as dl other income that is treated as income from money lent
by the taxation law of the Contracting State in which the income arises. Pendlty chargesfor late



payments shall not be regarded as interest for the purposes of the Convention.

5. The provisions of paragraphs 1, 2, and 3 shall not apply if the beneficid owner of the interest,
being aresident of a Contracting State, carries on or has carried on business in the other Contracting
State, in which the interest arises, through a permanent establishment situated therein, or performs or has
performed in that other State independent persond services from a fixed base stuated therein, and the
interest is attributable to such permanent establishment or fixed base. In such case the provisons of
Article 7 (Business Profits) or Article 15 (Independent Personal Services), as the case may be, shall

oply.

6. For purposes of this Article, interest shal be deemed to arise in a Contracting State when the
payer isthat Sate itself or apolitica subdivison, loca authority, or resdent of that State. Where,
however, the person paying the interest, whether heis aresident of a Contracting State or not, hasin a
Contracting State a permanent establishment or a fixed base and such interest is borne by such
permanent establishment or fixed base, then such interest shdl be deemed to arise in the State in which
the permanent establishment or fixed base is Stuated.

7. Where, by reason of a specid relationship between the payer and the beneficia owner or
between both of them and some other person, the amount of the interest, having regard to the debt-
clam for which it is paid, exceeds the amount which would have been agreed upon by the payer and the
beneficid owner, in the absence of such rdationship, the provisons of this Article shdl gpply only to the
last-mentioned amount. In such case the excess part of the payments shal remain taxable according to
the laws of each Contracting State, due regard being had to the other provisions of the Convention.

ARTICLE 12
Roydties

1. Roydties arigng in a Contracting State and derived by aresident of the other Contacting State
may be taxed in that other State.

2. However, such roydties may dso be taxed in the Contracting State in which they arise and
according to the laws of that State, but if the beneficid owner isaresident of the other Contracting
State, the tax so charged shall not exceed:

(8 5 percent of the gross amount of roydties for the use of, or the right to use, any
copyrights of literary, dramatic, musicd, or artistic work;

(b) 8 percent of the gross amount of royaties received in consderation for the use of, or
the right to use, cinematographic films, or films, tapes, and other means of transmission or
reproduction of image or sound, and of the grass amount of royaties for the use of, or the right
to use, indudtrid, commercid, or scientific equipment, and for any copyright of scientific work;
and

(¢) 10 percent of the gross amount of al other roydties.

Notwithstanding other provisions of this paragraph, royalties received as a consderation for technica
assigtance shdl be taxable at the rate gpplying to the roydties stipulated in respect of the rights or
property to which the technica assstanceisrelated. To this effect, the taxable base shall be computed
net of labor and of materia costs incurred in producing such roydties.

3. Theterm "roydties' as used in this Convention means payments of any kind received in



consderation for the use of, or the right to use, any copyright of literary, dramatic, musicd, artidtic, or
scientific work, including cinematographic films or films, tapes, and other means or image or sound
reproduction, any patent, trademark, design or modd, plan, secret formula or process, or other like
right or property, or for the use of or the right to use industria, commercid, or scientific equipment, or
for information concerning indugtria, commercid, or scientific experience. It dso includes payments for
technical assstance performed in a Contracting State by aresident of the other State where such
assiganceis relaed to the gpplication of any such right or property. The term "roydties’ dso includes
gains derived from the aienation of such right or property to the extent that such gains are contingent on
the productivity, use, or disposition thereof.

4. The provisons of paragraphs 1 and 2 shdl not gpply if the beneficia owner of the roydlties, being
aresdent of a Contracting State, carries on or has carried on business in the other Contracting State, in
which the roydties arise, through a permanent establishment situated therein, or performs or has
performed in that other State independent persond services from a fixed base stuated therein, and the
roydties are attributable to such permanent establishment or fixed base. In such case the provisons of
Article 7 (Business Profits) or Article 15 (Independent Personal Services), as the case may be, shall

oply.

5. For purposes of this Article, royalties shall be deemed to arise in a Contracting State when the
payer isthat Sate itsalf or apolitica subdivison or locd authority of that State or a person who isa
resdent of that State. Where, however, the person paying the royaties, whether heis aresdent of one
of the Contracting States or not, has in one of the Contracting States a permanent establishment or fixed
base in connection with which the liahility to pay the roydties was incurred, and the royaties are borne
by the permanent establishment or fixed base, then the roydties shal be deemed to have their sourcein
the State in which the permanent establishment or fixed base is Stuated. Where the person paying the
roydtiesis not aresdent of either Contracting State, and the royalties are not borne by a permanent
establishment or fixed base in elther Contracting State, but the royaties relate to the use of, or theright
to use, in one of the Contracting States, any property or right described in paragraph 3, the roydties
shdll be tregted as income from sourcesin that State.

6. Where, by reason of a special relationship between the payer and the beneficial owner or
between both of them and some other person, the amount of the royalties, having regard to the use,
right, or information for which they are paid, exceeds the amount which would have been agreed upon
by the payer and the beneficid owner in the albsence of such relationship, the provisons of this Article
shdl apply only to the last-mentioned amount. In such case the excess part of the payments shdl remain
taxable according to the laws of each Contracting State, due regard being had to the other provisions of
the Convention.

ARTICLE 13
Capitd Gains

1. Gains derived by aresdent of a Contracting State from the aienation of real property Stuated in
the other Contracting State may be taxed in that other State.

2. Gains from the dienation of stock, participations, or other rightsin a company or other legd
person the property of which congsts, directly or indirectly, mainly of real property Stuated in Spain,
may be taxed in Spain.



3. Gains from the dienation of persond property which are atributable to a permanent
establishment which an enterprise of a Contracting State has or had in the other Contacting State, or
which are attributable to a fixed base which is or was available to aresident of a Contracting State in the
other Contracting State for the purpose of performing independent persond services, and gains from the
diendaion of such a permanent establishment (alone or with the whole enterprise) or such afixed base,
may be taxed in that other State.

4. In addition to gains taxable under the foregoing paragraphs of this Article, gains derived by a
resident of a Contacting State from the aienation of stock, participations, or other rightsin the capita of
acompany or other lega person that is aresident of the other Contracting State may be taxed in that
other Contracting State if the recipient of the gain, during the 12-month period preceding such
dienation, had a participation, directly or indirectly, of at least 25 percent in the capita of that company
or other legd person. Such gains shall be deemed to arise in that other State to the extent necessary to
avoid double taxation.

5. Gains derived by an enterprise of a Contracting Sate from the dienation of ships, aircraft, or
containers operated in internationd traffic shal be taxable only in that State.

6. Gains described in Article 12 (Royadlties) shdl be taxable only in accordance with the provisions
of Article 12

7. Gains from the dienation of any property other than property referred to in paragraphs 1 through
6 shdl be taxable only in the Contracting State of which the dienator is aresdent.

ARTICLE 14
Branch Tax

1. Notwithstanding any other provision of this Convention, a company which is aresdent of Spain
may be subject in the United States to atax in addition to the tax alowable under the other provisions of
this Convention. Such additiond tax may not exceed:

(8 10 percent of the "dividend equivaent amount” of the business profits of the
company which are effectively connected (or trested as effectively connected) with the conduct
of atrade or business within the United States and are either attributable to a permanent
establishment in the United States or subject to tax in the United States under Article 6 (Income
from Red Property) or paragraph 1 of Article 13 (Cepitd Gains); and

(b) 10 percent of the excess, if any, or interest deductible in the United Statesin
computing the profits of the company which are ether atributable to a permanent establishment
in the United States or subject to tax in the United States under Article 6 (Income from Red
Property) or paragraph | of Article 13 (Capitd Gains) over theinterest paid by or from that
permanent establishment or trade or business in the United States. In the case of abank which
isaresdent of Spain the tax imposed under this subparagraph shall not be levied at arate
exceeding 5 percent.

2. Notwithstanding any other provison of this Convention, where a company which is aresident of
the United States conducts business in Spain through a permanent establishment situated therein or
derives income subject to tax in Spain under Article 6 (Income from Real Property) or paragraph 1 of



Article 13 (Capitad Gains), Spain may, in addition to the tax alowable under the other provisons of this
Convention and according to itsinternd legidation, impose atax on the profits atributable to the
permanent establishment or the income described above, not of the corporation tax on such profits or
income, and on interest expenses deductible in computing such profits or income which are comparable
to the interest referred to in paragraph 1(b). The additional tax shall not be charged at arate exceeding
5 percent on the deductible interest expenses referred to above in the case of abank which isaresdent
of the United States, and 10 percent in all other cases.

Article15
I ndependent Personal Services

1. Subject to the provisions of Article 7 (Business Profits), income derived by aresident of a
Contracting State in respect of professiona services or smilar activities of an independent character
shdl be taxable only in that State. However, such income may be taxed in the other Contracting State if
such resident has or had afixed based regularly available to him in the other Contracting State for the
purpose of performing those activities. In that case, only so much of the income asis attributable to that
fixed base may be taxed in that other Contracting State.

2. The term "professond sarvices' includes especidly independent scientific, literary, artistic,
educationa, or teaching activities as well as the independent activities of physicians, lavyers, engineers,
architects, dentists, and accountants.

ARTICLE 16
Dependent Persona Services

1. Subject to the provisons of Articles 20 (Pensions, Annuities, Alimony, and Child Support) and
21 (Government Service), salaries, wages, and other smilar remuneration derived by aresdent of a
Contracting State in respect of an employment shal be taxable only in that State unless the employment
isexercised in the other Contracting State. If the employment is so exercised, such remuneration asis
derived therefrom may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by aresdent of a
Contracting State in respect of an employment exercised in the other Contracting State shdl be taxable
only in the firgd-mentioned State if

(a) the recipient is present in the other State for aperiod or periods not exceeding in the
aggregate 183 daysin any 12-month period;

(b) the remuneration is paid by, or on behaf of, an employer who is not aresident of the
other State; and

(c) the remuneration is not borne by a permanent establishment or a fixed base which
the employer has in the other State.

3. Notwithgtanding the preceding provisions of this Article, remuneration derived in respect of an
employment as amember of the regular complement of a ship or aircraft operated in internationd traffic
by an enterprise of a Contracting State may be taxed in that State.



ARTICLE 17
Limitation on Bendfits

1. A person which isaresdent of a Contracting State and derives income from the other
Contracting State shdl be entitled under this Convention to rdlief from taxation in that other Contracting
Sateonly if:

(&) such personisanindividud; or

(b) such person is a Contracting State, a politica subdivision or local authority thereof,
or awholly-owned ingrumentaity thereof; or

(c) such person isanon-profit rdigious, charitable, scientific, literary, or educationd
private organization or a comparable public inditution; or

(d) such person is a tax-exempt organization, other than those described in
subparagraph (c), provided that more than hdf of the beneficiaries, members, or participants, if
any, in such organization are entitled to the benefits of this Convention; or

(€) theincome derived from the other contracting State is derived in connection with, or
isincidentd to, the active conduct by such person of atrade or business in the first-mentioned
State (other than the business of making or managing investments, unless these activities are
carried on by abank or insurance company); or

(f) the person deriving the incomeis a company in whose principa class of sharesthere
is substantial and regular trading on a recognized securities exchange, or more than 50 percent
of whose shares of each classis owned by aresident of that Contracting State in whose
principd class of sharesthere is such substantia and regular trading on a recognized securities
exchange; or

(g) both of the following conditions are satisfied:

(i) more than 50 percent of the beneficid interest in such person (or in the case
of acompany, more than 50 percent of the number of shares of each class of the
company's shares) is owned, directly or indirectly, by personswho are entitled to the
benefits of the Convention under subparagraphs (a), (b), (c), (d), or (f) or who are
citizens of the United States; and

(ii) the grossincome of such personsis not used in substantia part, directly, or
indirectly, to meet ligbilities (including ligbilities for interest or royaties) other than to
persons who are entitled to the benefits of the Convention under subparagraphs (a), (b),
(©), (d), or (f) or who are citizens of the United States.

2. A person which is not entitled to the benefits of the Convention pursuant to the provisons of
paragraph 1 may, nevertheless, demondrate to the competent authority of the State in which the income
arises that such person should be granted the benefits of the Convention. For this purpose, one of the
factors the competent authorities shdl take into account is whether the establishment, acquisition, and
maintenance of such person and the conduct of its operations did not have as one of its principd
purposes the obtaining of benefits under the Convention.

3. For purposes of subparagraph (f) of paragraph 1, the term "recognized securities exchange"
means.
(a) the Spanish stock exchanges;
(b) the NASDAQ Systemn owned by the Nationa Association of Securities Dedlers,
Inc. and any stock exchange registered with the Securities and Exchange Commisson asa
national securities exchange for purposes of the Securities Exchange Act of 1934; and
(c) any other stock exchange agreed upon by the competent authorities of the



Contracting States.

4. For purposes of subparagraph (g)(ii) of paragraph 1, the term Agross incomell means gross
receipts, or where an enterprise is engaged in a business which includes the manufacture or production
of goods, gross receipts reduced by the direct cogts of labor and materias attributable to such
manufacture or production and paid or payable out of such receipts.

Article 18
Directors Fees

Directors fees and smilar payments derived by aresident of a Contracting State for services
performed outside such Contracting State in his capacity as amember of the board of directors of a
company which isaresdent of the other Contracting State may be taxed in that other State.

ARTICLE 19
Artistes and Athletes

1. Notwithstanding the provisions of Articles 15 (Independent Persond Services) and 16
(Dependent Persond Services), income derived by aresident of a Contracting State as an entertainer,
such as atheater, motion picture, radio, or televison artiste, or amusician, or as an ahlete, from his
persona activities as such exercised in the other Contracting State, may be taxed in that other State
except where the amount of the compensation derived by such entertainer or ahlete, including expenses
reimbursed to him or borne on his behaf, from such activities does not exceed ten thousand United
States dollars ($10,000) or its equivalent in pesetas for the taxable year concerned.

2. Where income in respect of activities exercised by an entertainer or an athlete in his capacity as
such accrues not to the entertainer or athlete but to another person, that income of that other person
may, notwithstanding the provisions of Articles 7 (Business Profits) and 15 (Independent Personal
Searvices), be taxed in the Contracting State in which the activities of the entertainer or athlete are
exercised, unlessit is established that neither the entertainer or athlete nor persons related thereto
participate directly or indirectly in the profits of that other person in any manner, including the receipt of
deferred remuneration, bonuses, fees, dividends, partnership distributions, or other distributions.

3. Notwithstanding the provisons of paragraphs 1 and 2, income derived by aresdent of a
Contracting State as an entertainer or athlete shall be exempt from tax by the other Contacting State if
the vigt to that other State is substantialy supported by public funds of the first-mentioned State or a
political subdivision or locad authority thereof.

ARTICLE 20
Pengons, Annuities, Alimony, and Child Support

1. Subject to the provisions of Article 21 (Government Service):
(a) pensons and other smilar remuneration derived and beneficialy owned by a
resdent of a Contracting State in consideration of past employment shal be taxable only in that
State; and



(b) socid security benefits paid by a Contracting State to a resident of the other
Contracting State or a citizen of the United States may be taxed in the first-mentioned State.

2. Annuities derived and beneficidly owned by aresdent of a Contracting State shal be taxable
only in that State. The term "annuities! as used in this paragraph means a stated sum paid periodicaly at
gated times during a specific time period, under an obligation to make the paymentsin return for
adequate and full consideration (other than services rendered).

3. Alimony paid to aresdent of a Contracting State shdl be taxable only in that State. The term
"dimony" as used in this paragraph means periodic payments made pursuant to a written separation
agreement or a decree of divorce, separate maintenance, or compulsory support, which payments are
taxable to the recipient under the laws of the State of which heis aresident.

4. Periodic payments for the support of a minor child made pursuant to a written separation
agreement or a decree of divorce, separate maintenance, or compulsory support, paid by aresident of a
Contracting State to aresident of the other Contracting State, shal be taxable only in the firs-mentioned
State.

ARTICLE 21
Government Service

1 (8 Remuneration, other than a pension, paid by a Contracting State or a political
subdivison or aloca authority thereof to an individua in respect of services rendered to that
State or subdivision or authority shdl be taxable only in that State.

(b) However, such remuneration shal be taxable only in the other Contracting State if
the services are rendered in that State and the individud is aresident of that State who:
(i) isandiond of that State; or
(ii) did not become aresident of that State solely for the purpose of rendering
the services.

2. (& Any pension paid by, or out of funds created by, a Contracting State or a political
subdivison or aloca authority thereof to an individua in respect of services rendered to that
State or subdivison or authority shdl be taxable only in that State.

(b) However, such penson shdl be taxable only in the other Contracting State if the
individud isaresdent of, and anationd of, that State.

3. The provisons of Articles 15 (Independent Persond Services), 16 (Dependent Personal
Services), 18 (Directors Fees), 19 (Artistes and Athletes), and 20 (Pensions, Annuities, Alimony, and
Child Support) shdl apply to remuneration and pensionsin respect of services rendered in connection
with a business carried on by a Contracting State or a politica subdivision or aloca authority thereof.

ARTICLE 22
Students and Trainees

1 (@ Anindividud who isaresdent of a Contracting State at the beginning of hisvigt to
the other Contracting State and who is temporarily present in that other Contracting State for



the primary purpose of:
(1) Studying at auniverdity or other accredited educationa ingtitution in that other
Contracting State, or
(i) securing training required to qudify him to practice a profession or
professona specidty, or
(i) studying or doing research as arecipient of agrant, alowance, or award
from a governmentd, religious, charitable, scientific, literary, or educationa organization,
shall be exempt from tax by that other Contracting State with respect to the amounts described in
subparagraph (b) of this paragraph for a period not exceeding five years from the date of hisarriva in
that other Contracting State.
(b) The amounts referred to in subparagraph (a) of this paragraph are:
(i) payments from abroad, other than compensation for persond services, for
the purpose of his maintenance, education, study, research, or training;
(ii) the grant, dlowance, or award; and
(ii1) income from persond services performed in that other Contracting State in
an aggregate amount not in excess of 5,000 United States dollars or its equivaent in
Spanish pesetas for any taxable year.

2. Anindividud who isaresdent of a Contracting State a the beginning of hisvist to the other
Contracting State and who is temporarily present in that other Contracting State as an employee of, or
under contract with, aresident of the first-mentioned Contracting State, for the primary purpose of:

(&) acquiring technicd, professiond, or business experience from a person other than
that resident of the first-mentioned Contracting State, or
(b) studying a a university or other accredited educationa ingtitution in that other
Contracting State,
shall be exempt from tax by that other Contracting State for a period of 12 consecutive months with
respect to hisincome from persond servicesin an aggregate amount not in excess of 8,000 United
States dollars or its equivaent in Spanish pesatas.

3. Thisaticle shdl not apply to income from research if such research is undertaken not in the
public interest but primarily for the private benefit of a specific person or persons.

ARTICLE 23
Other Income

1. Items of income of aresident of a Contracting State, wherever arising, not dedlt with in the
foregoing Articles of this Convention shall be taxable only in that State.

2. The provisions of paragraph 1 shall not gpply to income, other than income from real property as
defined in paragraph 2 of Article 6 (Income from Red Property (Immovable Property)), if the beneficid
owner of theincome, being aresident of a Contracting State, carries on or has carried on businessin the
other Contracting State through a permanent establishment Situated therein, or performs or has
performed in that other State independent persond services from afixed base Stuated therein, and the
income is attributable to such permanent establishment or fixed base. In such case the provisions of
Article 7 (Business Profits) or Article 15 (Independent Personal Services), as the case may be, shall

aoply.



ARTICLE 24
Rdief from Double Taxation

1. In Spain, double taxation will be avoided, in accordance with the relevant provisions of the law of
Spain, asfollows.

(8 Where aresident of Spain derives income which, in accordance with the provisons
of this Convention, may be taxed in the United States, other than solely by reason of citizenship,
Spain shdl dlow as a deduction from the tax on the income of that resdent an amount equa to
the income tax actudly paid in the United States.

Such deduction shall not, however, exceed that part of the income tax, as computed before the
deduction is given, which is attributable to the income derived from the United States.

(b) Inthe case of adividend paid by acompany which isaresdent of the United States
to acompany which isaresdent of Spain and which holds directly at least 25 percent of the
capital of the company paying the dividend, in the computation of the credit there shdl be taken
into account, in addition to the tax creditable under subparagraph (a) of this paragraph, that part
of the tax effectively paid by the firs-mentioned company on the profits out of which the
dividend is paid which relates such dividend, provided that such amount of tax isincluded, for
this purpose, in the taxable base of the receiving company.

Such deduction, together with the deduction alowable in respect of the dividend under
subparagraph (a) of this paragraph, shdl not exceed that part of the income tax, as computed before the
deduction is given, which is attributable to the income subject to tax in the United States.

For the application of this subparagraph it shdl be required that a 25 percent or greater participation
in the company paying the dividend is held on a continuous bas's during the taxable year in which the
dividend is paid as well as during the previous taxable year.

() Where, in accordance with any provison of the Convention, income derived by a
resdent of Spain isexempt from tax in Spain, Spain may, nevertheess, take into account the
exempted income in caculating the amount of tax on the remaining income of such resdent.

2. In accordance with the provisions and subject to the limitations of the law of the United States (as
it may be amended from time to time without changing the generd principle thereaf), the United States
shall dlow to aresident or citizen of the United States as a credit againgt the United States tax on
income

(&) theincome tax paid to Spain by or on behdf of such citizen or resident; and

(b) in the case of a United States company owning & least 10 percent of the voting
stock of a company which isaresdent of Spain and from which the United States company
receives dividends, the income tax paid to Spain by or on behdf of the distributing company
with respect to the profits out of which the dividends are paid.

3. Inthe case of anindividua who is acitizen of the United States and aresident of Spain, income
which may be taxed by the United States by reason of citizenship in accordance with paragraph 3 of
Article 1 (Generd Scope) shdl be deemed to arise in Spain to the extent necessary to avoid double
taxation, provided that in no event will the tax paid to the United States be less than the tax that would
be pad if theindividua were not a citizen of the United States.



ARTICLE 25
Non-Discrimination

1. Nationas of a Contracting State shdl not be subjected in the other Contracting State to any
taxation or any requirement connected therewith which is other or more burdensome than the taxation
and connected requirements to which nationals of that other State in the same circumstances are or may
be subjected. This provison shal apply to persons who are not residents of one or both of the
Contracting States. However, for the purposes of United States tax, and subject to Article 24 (Relief
from Double Taxation), a United States nationa who is not aresdent of the United States and a
Spanish nationa who is not aresdent of the United States are not in the same circumstances.

2. The taxation on a permanent establishment which an enterprise of a Contracting State hasin the
other Contacting State shdl not be less favorably levied in that other State than the taxation levied on
enterprises of that other State carrying on the same activities. This provision shal not be construed as
obliging a Contracting State to grant to residents of the other Contracting State any persond
dlowances, rdiefs, and reductions for taxation purposes on account of civil status or family
responsbilities which it grants to its own resdents.

3. Nothing in this Article shdl be congtrued as preventing either Contracting State from imposing a
tax as described a Article 14 (Branch Tax).

4. Except where the provisions of paragraph 1 of Article 9 (Associated Enterprises), paragraph 7 of
Article 11 (Interest), or paragraph 6 of Article 12 (Royalties) apply, interest, royalties, and other
disbursements paid by an enterprise of a Contacting State to aresident of the other Contracting State
shal, for the purposes of determining the taxable profits of such enterprise, be deductible under the
same conditions as if they had been paid to aresdent of the firs-mentioned State.

5. Enterprises of a Contracting State, the capital of which iswholly or partly owned or controlled,
directly or indirectly, by one or more resdents of the other Contracting State, shall not be subjected in
the firg-mentioned State to any taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other smilarly situated enterprises
of the first-mentioned State are or may be subjected.

6. The provisons of this Article shdl, notwithstanding the provisons of Article 2 (Taxes Covered),
apply to taxes of every kind and description imposed by a Contracting State or a politica subdivison or
loca authority thereof.

ARTICLE 26
Mutual Agreement Procedure

1. Where a person considers that the actions of one or both of the Contracting States result or will
result for him in taxation not in accordance with the provisions of this Convention, he may, irrespective
of the remedies provided by the domestic law of those States, present his case to the competent
authority of the Contracting State of which he isaresident or nationd. The case must be presented
within five years from the first natification of the action resulting in taxation not in accordance with the
provisons of the Convention.



2. The competent authority shal endeavor, if the objection gppearsto it to be justified and if it is not
itself able to arrive at a satisfactory solution, to resolve the case by mutua agreement with the competent
authority of the other Contracting State, with aview to the avoidance of taxation whichisnot in
accordance with the Convention. Any agreement reached shal be implemented notwithstanding any
time limits or other procedura limitations in the domestic law of the Contracting States.

3. The competent authorities of the Contracting States shall endeavor to resolve by mutua
agreement any difficulties or doubts arising asto the interpretation or goplication of the Convention.
They may aso consult together for the dimination of double taxation in cases not provided for in the
Convention. In particular, the competent authorities of the Contracting States may agree on the
procedures for the gpplication of the limits imposed on the taxation at source of dividends, interest, and
roydties by Articles 10 (Dividends), 11 (Interest), and 12 (Royalties), respectively.

4. The competent authorities of the Contracting States may communicate with each other directly
for the purpose of reaching an agreement in the sense of the preceding paragraphs.

ARTICLE 27
Exchange of Information and Adminidrative Assstance

1. The competent authorities of the Contracting States shdl exchange such information asis
necessary for carrying out the provisons of this Convention or of the domestic laws of the Contracting
States concerning taxes covered by the Convention insofar as the taxation thereunder is not contrary to
the Convention. The exchange of information is not restricted by Article 1 (Generd Scope). Any
information received by a Contracting State shdl be treated as secret in the same manner as information
obtained under the domestic laws of that State and shall be disclosed only to persons or authorities
(including courts and adminidrative bodies) involved in the assessment, collection, or administration of,
the enforcement or prosecution in respect of, or the determination of appeals in relation to, the taxes
covered by the Convention. Such persons or authorities shal use the information only for such
purposes. They may disclose the information in public court proceedings or in judicia decisons.

2. In no case shall the provisions of paragraph 1 be construed so as to impose on a Contracting
State the obligation:

(8 to carry out adminidrative measures a variance with the laws and adminidrative
practice of that or of the other Contracting State;

(b) to supply information which is not obtainable under the laws or in the norma course
of the adminigtration of that or of the other Contracting State;

() to supply information which would disclose any trade, business, industrid,
commercial, or professona secret or trade process, or information the disclosure of which
would be contrary to public policy.

ARTICLE 28
Diplomatic Agents and Consular Officers

Nothing in this Convention shall affect the fiscdl privileges of diplomatic agents or consular officers
under the generd rules of internationa law or under the provisions of specid agreements.



ARTICLE 29
Entry into Force

1. This Convention shal be subject to ratification in accordance with the gpplicable procedures of
each Contracting State and instruments of ratification shall be exchanged at Washington as soon as

possible.

2. The Convention shdl enter into force upon the exchange of instruments of rdification and its
provisons shdl have effect:
(& in respect of taxesimposed in accordance with Articles 10 (Dividends), 11
(Interest), and 12 (Royadlties), for amounts paid or credited on or after the first day of the
second month next following the date on which the Convention entersinto force;
(b) in respect of other taxes, for taxable periods beginning on or after the first day of
January next following the date on which the Convention entersinto force.

ARTICLE 30
Termination

1. This Convention shdl remain in force until terminated by a Contracting State. Either Contracting
State may terminate the Convention, through diplomatic channels, by giving notice of termingtion & least
sx months before the end of any caendar year following after the period of five years from the datein
which the Convention entersinto force. In such event, the Convention shall cease to have effect in
respect of taxes chargeable for any taxable year beginning on or after the first day of January inthe
caendar year next following that in which the notice is given.

In witness whereof, the undersigned, being duly authorized by their respective Governments, have
sgned this Convention.

Done & Madrid, in duplicate, in the English and Spanish languages, both texts being equally
authentic, this twenty-second day of February, 1990.

FOR THE FOR THE KINGDOM OF
UNITED STATES OF AMERICA SPAIN
(8) Joseph Zappala (8) Francisco Fernandez Ordonez
PROTOCOL

At the moment of Sgning the Convention between the United States of America and the Kingdom
of Spain for the Avoidance of Double Taxation and the Prevention of Fisca Evasion with Respect to
Taxes on Income, the undersigned have agreed upon the following provisons which shal be an integrd
part of the Convention.

1. With reference to paragraph 3 of Article 1 (General Scope)
For purposes of paragraph 3, the term "citizen" shal include aformer citizen whose loss of




citizenship has as one of its principa purposes the avoidance of tax, but only for a period of 10 years
following such loss. For the gpplication of this provision to aresident of a Contracting State, the
competent authorities shal consult together on the purposes of such loss of citizenship.

2. With reference to paragraph 1(b)) of Article 2 (Taxes Covered)
Notwithstanding the provisons of paragraph 1(b):

(8 aSpanish company shdl be exempt from the United States persond holding
company tax in any taxable year only if dl of its ock is owned by one or more individuas, who
are not residents or citizens of the United States, in their individua capacities for that entire year;
and

(b) a Spanish company shdl be exempt from the accumulated earnings tax in any
taxable year only if it isacompany described in paragraph 1(f) of Article 17 (Limitation on
Benefits).

3. With reference to paragraph 1 of Article 3 (General Definitions)

The Parties agreed to initiate, as soon as possible, the negotiation of a Protocol to extend the
gpplication of this Convention to Puerto Rico, taking into account the specid features of the taxes
applied by Puerto Rico.

4. With reference to paragraph 1 (d) of Article 3 (General Definitions)
The term Aany other body of personsll is understood to include an estate, a trust, or a partnership.

5. With reference to paragraph 1 of Article 4 (Residence)
For purposes of paragraph 1 of Article 4 it is understood that:

(@ A United States citizen or an dien admitted to the United States for permanent
residence (aAgreen card holder®) is considered to be aresident of the United States only if the
individua has a substantial presence in the United States or would be aresdent of the United
States and not of another country under the principles of subparagraphs (a) and (b) of
paragraph 2 of that Article;

(b) apartnership, edtate, or trust isaresdent of a Contracting State only to the extent
that the income it derivesis subject to tax in that State as the income of aresident; and

(c) theterm "resident” aso includes a Contracting State or apolitical subdivison or loca
authority thereof.

6. With reference to Article 8 (Shipping and Air Transport)

For purposes of Article 8, "income from the operation of shipsor arcraft in internationd traffic” will
be defined in accordance with paragraphs 5 through 12 of the Commentary on Article 8 (Shipping,
Inland Waterways Transport and Air Transport) of the 1977 Model Convention for the Avoidance of
Double Taxation with Respect to Taxes on Income and on Capital of the Organization for Economic
Cooperation and Development.

7. With reference to Article 10 (Dividends)

(8 It isunderstood that the term dividends includes profits on aliquidation of a
company which isaresdent of a Contracting State.

(b) Subparagraphs (a) of paragraph 2 shal not gpply to income ttributable, whether
digtributed or not, to shareholders of the Spanish corporation and entities referred to in Article
12.2 of Law 44/1978 of 8 September 1978 and Article 19 of Law 61/1978 of 27 December
1978 or successor statutes, aslong as said income is not subject to the Spanish corporation tax.




(c) Subparagraphs (a) of paragraph 2 shal not gpply in the case of dividends paid by a
Spanish investment ingtitution which is subject to tax in Spain according to Article 34 or Article
35 of Law 46 of December 26,1984 or successor statutes. Such dividends shdl be taxablein
Spain at the rate provided by subparagraph (b) of paragraph 2.

(d) Subparagraph (a) of paragraph 2 shal not apply in the case of dividends paid by a
United States Regulated Investment Company or a Red Edtate Investment Trugt. In the case of
dividends from a Regulated Investment Company, subparagraph (b) of paragraph 2 shdl apply.
In the case of dividends from a Red Estate Investment Trust, subparagraph (b) of paragraph 2
shdl gpply if the beneficid owner of the dividendsis an individua holding aless than 25 percent
interest in the Red Edtate Investment Trugt; otherwise, the rate of withholding applicable under
domedtic law shdl apply.

8. With reference to Article 11 (Interest)
In the case of Spain:
(8 It isunderstood that income derived from financial assets covered by Law 14 of 25
May 1985 or successor statutesis included in paragraph 4.
(b) In the case of the financid assets which, according to the Law referred to in the
preceding paragraph, are subject to a unique withholding of tax at the time of issue, the limitation
on tax provided by paragraph 2 shdl not apply.

9. With reference to paragraph 2 of Article 12 (Royalties)

(8 Roydtiesreceived in condderation for the use of, or the right to use, containersin
internationd traffic, shall be taxable only in the Contracting State of which the recipientisa
resident.

(b) For purposes of paragraph 2, whether a payment isin consideration for a copyright
of ascientific work will be determined in accordance with the domestic law of the Contracting
State in which the roydlty arises.

10. With reference to Article 13 (Capital Gains)

(&) For purposes of Article 13, redl property Stuated in the United States includes a
United States real property interest.

(b) With respect to paragraph 3, it is understood that gains from the adienation of
persona property (movable property) which are attributable to a permanent establishment
which an enterprise of a Contracting State has or had in the other Contracting State and which
is removed from the other Contracting State may be taxed in that other Contracting State in
accordance with its law, but only to the extent of the gain that has accrued as of the time of such
removal, and may be taxed in the firg-mentioned Contracting State in accordance with its law,
but only to the extent of the gain accruing subsequent to that time of removal.

(c) For purposes of paragraph 4, an dienation does not include a transfer between
members of a group of companies that file a consolidated tax return, to the extent that the
consideration received by the transferor consists of participations or other rightsin the capita of
the transferee or of another company resident in the same Contracting State that owns directly
or indirectly 80 percent or more of the voting rights and vaue of the transferes, if:

(i) the trandferor and transferee are companies resident in the same Contracting

State;

(i) the trandferor or the transferee owns, directly or indirectly, 80 percent or
more of the voting rights and value of the other, or a company resdent in the same

Contracting State owns directly or indirectly (through companies resdent in the same




Contracting State) 80 percent or more of the voting rights and vaue of each of them;
and

(iii) for the purpose of determining gain on any subsequent dispogition, theinitia
cost of the asset for the transferee is determined based on the cost it had for the
transferor, increased by any cash or other property paid.

Notwithstanding the foregoing, if cash or property other than such participations or other rightsis
received, the amount of the gain (limited to the amount of cash or other property received), may be
taxed by the other Contracting State.

11. With reference to Article 14 (Branch Tax)

(& With reference to the additiond tax that may be imposed under Article 14, it is
understood that the tax may be imposed on income subject to tax under Article 6 (Income from
Red Property) or paragraph 1 of Article 13 (Capitd Gains) only when that income s, or has
been, subject to tax on anet basis.

(b) With reference to paragraph 1(b) and paragraph 2 it is understood that the term "A
bank™ includes a savings bank (" Cgjas de Ahorro").

12. With reference to Article 15 (Independent Personal Services)

The term "fixed basg" shdl be interpreted according to the Commentary on Article 14 (Independent
Persond Services) of the 1977 Model Convention for the Avoidance of Double Taxation with Respect
to Taxes on Income and on Capitd of the Organization for Economic Cooperation and Development,
and of any guiddines which, for the application of such Article, may be developed in the future.

13. With reference to paragraph 1(d) of Article 17 (Limitation on Benefits)

The tax-exempt organizations described in paragraph 1(d) of Article 17 include, but are not limited
to, pension funds, pension trugts, private foundations, trade unions, trade associations, and smilar
organizations. In al events, a penson fund, pension trust, or smilar entity organized for purposes of
providing retirement, disability, or other employment benefits thet is organized under the laws of a
Contracting State shal be entitled to the benefits of the Convention if the organization sponsoring such
fund, trugt, or entity is entitled to the benefits of the Convention under Article 17.

14. With reference to Article 19 (Artistes and Athletes)

The provisons of paragrgph 1 shal not preclude the imposition of withholding taxes a source in
accordance with the domestic laws of the Contracting States. In such case, the provisions of paragraph
1 shdl be made effective by way of refunding any excess taxes withheld after the close of the taxable
year.

15. With reference to paragraph 1(b)) of Article 20 (Pensions, Annuities, Alimony, and Child
Support.

The rules applicable to socia security benefits dso gpply to pensions paid from publicly
adminigtered funds for non-governmenta services (such as payments from the Rallroad Retirement
Accounts in the United States).

16. With reference to Article 22 (Students and Trainees)

The amount of 5,000 United States dollar's referred to in paragraph 1(b)(iii) and the amount of
8,000 United States dollars referred to in paragraph 2(b) includes any amount excluded or exempted
from taxation under the laws of that other Contracting State.




17. With reference to paragraph 1(b) of Article 24 (Relief from Double Taxation)

In the case of acompany created during the taxable year preceding the payment of the dividend, the
previous taxable year, for the purpose of paragraph 1(b), is deemed to begin on the date of creation of
such company.

18. With reference to paragraph 1 of Article 26 (Mutual Agreement Procedure)

The term "firgt notification” means, in the case of the United States, the Notice of Deficiency as
provided for under section 6212 of the Internal Revenue Code and, in the case of Spain, the
Notification of the Adminigtrative Act of Assessment. In the case of taxes at source, the "first
notification” means, in the case of both Contracting States, the date on which the tax is withheld or paid.

19. With reference to Article 27 (Exchange of Information and Administrative Assistance)

(&) Article 27 shall be interpreted consstently with the Commentary on Article 26 (in
Exchange of Information) of the 1977 Modd Convention for the Avoidance of Double Taxation
with Respect to Taxes on Income and on Capita of the Organization for Economic
Cooperation and Development.

(b) The competent authorities of the Contracting States shdl, even without previous
request, exchange such information as is necessary to ensure that the benefits of the Convention
are gpplied only to those entitled thereto.

20. With reference to Article 29 (Entry into Force)

In the event of subgtantid changesin the domestic legidation of either Contracting Stete or in their
tax relations with other States, ether by virtue of new developmentsin their policy regarding tax tresty
negotiations or as a consequence of changes which may occur in the supernational systems of integration
to which the Contracting States are Parties, the competent authorities shall consult together on the
appropriateness of negotiating modification of the Convention to reflect such changes.

In witness whereof, the undersigned, being duly authorized by their respective Governments, have
sgned this Protocol.

Done & Madrid, in duplicate, in the English and Spanish languages, both texts being equally
authentic, this twenty-second day of February, 1990.

FOR THE FOR THE KINGDOM OF
UNITED STATES OF AMERICA SPAIN
(S) Joseph Zappaa (9) Francisco Fernandez Ordonez



PROTOCOL
Amending the Convention Between
the United States of America and the Kingdom of Spain for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on
Income, and its Protocol signed at Madrid, on February 22, 1990.

The United States of America and the Kingdom of Spain,

Desiring to amend the Convention between the United States of America
and the Kingdom of Spain for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to Taxes on Income, and its Protocol,

signed at Madrid on February 22, 1990 (hereinafter the “Convention”),

Have agreed as follows:



Article |

The following new paragraphs shall be added to Article 1 (General Scope) of the
Convention:

“5. (@) Notwithstanding the provisions of subparagraph (b) of paragraph 2
of this Article:

(i)  for purposes of paragraph 3 of Article XXII (Consultation) of
the General Agreement on Trade in Services, the Contracting States
agree that any question arising as to the interpretation or application
of this Convention and, in particular, whether a taxation measure is
within the scope of this Convention, shall be determined
exclusively in accordance with the provisions of Article 26 (Mutual
Agreement Procedure) of this Convention; and

(i)  the provisions of Article XVII of the General Agreement on
Trade in Services shall not apply to a taxation measure unless the
competent authorities agree that the measure is not within the scope
of Article 25 (Non-Discrimination) of this Convention.

(b)  For the purposes of this paragraph, a “measure” is a law, regulation,
rule, procedure, decision, administrative action, or any similar provision
or action.

6. For purposes of applying this Convention, an item of income, profit or
gain derived through an entity that is fiscally transparent under the laws of either
Contracting State, and that is formed or organized:
(@) in either Contracting State, or;
(b) in a state that has an agreement in force containing a provision for
the exchange of information on tax matters with the Contracting State
from which the income, profit, or gain is derived,
shall be considered to be derived by a resident of a Contracting State to the
extent that the item is treated for purposes of the taxation law of such
Contracting State as the income, profit or gain of a resident.”

Article 11

1. Paragraph 1 of Article 3 (General Definitions) of the Convention shall be
amended by adding the following:

“(J) the term “pension fund” means:

(i)  in Spain, any scheme, fund, mutual benefit institution
or other entity established in Spain:



(A) which is operated principally to manage the
right of its beneficiaries to receive income or capital
upon retirement, survivorship, widowhood,
orphanhood, or disability; and

(B) contributions to which are deductible from the
taxable base of personal taxes;

(i) in the United States, any person established in the
United States that is generally exempt from income taxation
in the United States, and operated principally either:

(A) to administer or provide pension or retirement
benefits; or

(B) to earn income principally for the benefit of one
or more persons established in the United States that
are generally exempt from income taxation in the
United States and are operated principally to
administer or provide pension or retirement benefits.”

2. Paragraph 2 of Article 3 (General Definitions) of the Convention shall be
deleted and replaced by the following:

“2.  As regards the application of this Convention at any time by a Contracting
State any term not defined therein shall, unless the context otherwise requires,
and subject to the provisions of Article 26 (Mutual Agreement Procedure), have
the meaning which it has under the laws of that State concerning the taxes to
which this Convention applies, any meaning under the applicable tax laws of
that State prevailing over a meaning given to the term under other laws of that
State.”

Article 111

Paragraph 3 of Article 5 (Permanent Establishment) of the Convention shall be
deleted and replaced by the following:

“3. A building site or construction or installation project or an installation or
drilling rig or ship used for the exploration of natural resources, constitutes a
permanent establishment only if it lasts or the exploration activity continues for
more than twelve months.”



Article 1V

Article 10 (Dividends) of the Convention shall be deleted and replaced by the
following:

“Article 10
Dividends

1. Dividends paid by a company that is a resident of a Contracting State to a
resident of the other Contracting State may be taxed in that other State.

2. However, such dividends may also be taxed in the Contracting State of
which the company paying the dividends is a resident and according to the laws
of that State, but if the beneficial owner of the dividends is a resident of the
other Contracting State, except as otherwise provided, the tax so charged shall
not exceed:

(@ 5 percent of the gross amount of the dividends if the beneficial
owner is a company that owns directly at least 10 percent of the voting
stock of the company paying the dividends;

(b) 15 percent of the gross amount of the dividends in all other cases.

This paragraph shall not affect the taxation of the company in respect of the
profits out of which the dividends are paid.

3. Notwithstanding the provisions of paragraph 2, such dividends shall not
be taxed in the Contracting State of which the company paying the dividends is
a resident if the beneficial owner is a company that is a resident of the other
Contracting State that has owned, directly or indirectly through one or more
residents of either Contracting State, shares representing 80 percent or more of
the voting stock in the company paying the dividends for a 12-month period
ending on the date on which entitlement to the dividends is determined and:

(@) satisfies the conditions of paragraph 2 (c) of Article 17 (Limitation
on Benefits);

(b) satisfies the conditions of paragraph 2 (e) of Article 17, provided
that the company satisfies the conditions described in paragraph 4 of that
Acrticle with respect to the dividends;

(c) is entitled to the benefits of this Convention with respect to the
dividends under paragraph 3 of Article 17; or

(d) has received a determination pursuant to paragraph 7 of Article 17
with respect to this paragraph.

4, Notwithstanding paragraph 2, dividends shall not be taxed in the
Contracting State of which the company paying the dividends is a resident if:



(@) the beneficial owner of the dividends is a pension fund that is a
resident of the other Contracting State and is generally exempt from tax or
subject to a zero rate of tax; and

(b)  such dividends are not derived from the carrying on of a trade or
business by the pension fund or through an associated enterprise.

5. The term “dividends” as used in this Article means income from shares,
“jouissance” shares or “jouissance” rights, mining shares, founders’ shares or
other rights, not being debt-claims, participating in profits, as well as income
that is subjected to the same taxation treatment as income from shares by the
laws of the State of which the company making the distribution is a resident.

6. The provisions of paragraphs 1 through 4 of this Article shall not apply if
the beneficial owner of the dividends, being a resident of a Contracting State,
carries on or has carried on a business in the other Contracting State, of which
the company paying the dividends is a resident, through a permanent
establishment situated therein, or performs or has performed in that other State
independent personal services from a fixed base situated therein, and the holding
in respect of which the dividends are paid is effectively connected with such
permanent establishment or fixed base. In such case the provisions of Article 7
(Business Profits) or Article 15 (Independent Personal Services), as the case
may be, shall apply.

7. A Contracting State may not impose any tax on dividends paid by a
company resident of the other Contracting State, except insofar as the dividends
are paid to a resident of the first-mentioned Contracting State or the dividends
are effectively connected with a permanent establishment or a fixed base
situated in that Contracting State, nor may it impose tax on a company’s
undistributed profits, except as provided in paragraph 8 of this Article, even if
the dividends paid or the undistributed profits consist wholly or partly of profits
or income arising in that Contracting State.

8. A company that is a resident of one of the Contracting States and that has
a permanent establishment in the other Contracting State or that is subject to tax
in the other Contracting State on a net basis on its income that may be taxed in
the other Contracting State under Article 6 (Income from Real Property
(Immovable Property)) or under paragraph 1 of Article 13 (Capital Gains) may
be subject in that other Contracting State to a tax in addition to the tax allowable
under the other provisions of this Convention. Such tax, however, may be
imposed only on the portion of the business profits of the company attributable
to the permanent establishment and the portion of the income that is subject to
tax under Article 6 or under paragraph 1 of Article 13 that, in the case of the
United States, represents the dividend equivalent amount of such profits or
income and, in the case of Spain, represents the amount of income (Imposicion
Complementaria) determined under the Spanish Non Residents Income Tax
regulated by the Amended Text of Non Residents Income Tax Law, passed by
Legislative Royal Decree 5/2004 of 5™ March, as it may be amended from time
to time.



9. The tax referred to in paragraph 8 of this Article shall not be imposed at a
rate exceeding the rate specified in subparagraph (a) of paragraph 2 of this
Article. In any case, it shall not be imposed on a company that:

(@) satisfies the conditions of paragraph 2 (c) of Article 17;

(b) satisfies the conditions of paragraph 2 (e) of Article 17, provided
that the company satisfies the conditions described in paragraph 4 of that
Article with respect to an item of income, profit or gain described in
paragraph 8 of this Article;

(c) s entitled under paragraph 3 of Article 17 to benefits with respect
to an item of income, profit or gain described in paragraph 8 of this
Article; or

(d) has received a determination pursuant to paragraph 7 of Article 17
with respect to this paragraph.”

Article V

Article 11 (Interest) of the Convention shall be deleted and replaced by the
following:

“Article 11
Interest

1. Interest arising in a Contracting State and beneficially owned by a
resident of the other Contracting State shall be taxable only in that other State.

2. Notwithstanding the provisions of paragraph 1 of this Article:

(@) interest arising in the United States that is contingent interest of a
type that does not qualify as portfolio interest under United States law
may be taxed by the United States but, if the beneficial owner of the
interest is a resident of Spain, the interest may be taxed at a rate not
exceeding 10 percent of the gross amount of the interest; and

(b) interest that is an excess inclusion with respect to a residual interest
in a real estate mortgage investment conduit may be taxed by the United
States in accordance with its domestic law.

3. The term "interest” as used in this Article means income from debt-claims
of every kind, whether or not secured by mortgage and whether or not carrying a
right to participate in the debtor's profits, and in particular, income from
government securities and income from bonds or debentures, including
premiums and prizes attaching to such securities, bonds or debentures, and all
other income that is subjected to the same taxation treatment as income from
money lent by the taxation laws of the Contracting State in which the income



arises. Income dealt with in Article 10 (Dividends) and penalty charges for late
payment shall not be regarded as interest for the purpose of this Article.

4, The provisions of paragraphs 1 and 2 of this Article shall not apply if the
beneficial owner of the interest, being a resident of a Contracting State, carries
on or has carried on business in the other Contracting State, in which the interest
arises, through a permanent establishment situated therein, or performs or has
performed in that other Contracting State independent personal services from a
fixed base situated therein, and the debt-claim in respect of which the interest is
paid is effectively connected with such permanent establishment or fixed base.
In such case the provisions of Article 7 (Business Profits) or Article 15
(Independent Personal Services), as the case may be, shall apply.

5. Interest shall be deemed to arise in a Contracting State when the payer is a
resident of that Contracting State. Where, however, the person paying the
interest, whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base in connection with
which the indebtedness on which the interest is paid was incurred, and such
interest is borne by such permanent establishment or fixed base, then such
interest shall be deemed to arise in the State in which the permanent
establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount of
the interest, having regard to the debt-claim for which it is paid, exceeds the
amount which would have been agreed upon by the payer and the beneficial
owner in the absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such case, the excess part of the
payments shall remain taxable according to the laws of each Contracting State,
due regard being had to the other provisions of this Convention.”

Article VI

Article 12 (Royalties) of the Convention shall be deleted and replaced by the
following:

“Article 12
Royalties

1. Royalties arising in a Contracting State and beneficially owned by a
resident of the other Contracting State shall be taxable only in that other State.

2. The term "royalties" as used in this Article means payments of any kind
received as a consideration for the use of, or the right to use, any copyright of
literary, artistic, scientific or other work (including cinematographic films, and
films and recordings for radio or television broadcasting), any patent, trademark,
design or model, plan, secret formula or process, or for information concerning
industrial, commercial or scientific experience.



3. The provisions of paragraph 1 shall not apply if the beneficial owner of
the royalties, being a resident of a Contracting State, carries on or has carried on
business in the other Contracting State through a permanent establishment
situated therein, or performs or has performed in that other State independent
personal services from a fixed base situated therein and the right or property in
respect of which the royalties are paid is effectively connected with such
permanent establishment or fixed base. In such case, the provisions of Article 7
(Business Profits) or Article 15 (Independent Personal Services), as the case
may be, shall apply.

4, Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the amount of
the royalties, having regard to the use, right or information for which they are
paid, exceeds the amount which would have been agreed upon by the payer and
the beneficial owner in the absence of such relationship, the provisions of this
Avrticle shall apply only to the last-mentioned amount. In such case, the excess
part of the payments shall remain taxable according to the laws of each
Contracting State, due regard being had to the other provisions of this
Convention.”

Article VII

1. Article 13 (Capital Gains) of the Convention shall be amended by deleting
paragraph 4 and replacing it by the following:

“4.  Gains from the alienation of shares or other rights, which directly or
indirectly entitle the owner of such shares or rights to the enjoyment of
immovable property situated in a Contracting State, may be taxed in that
Contracting State.”

2. Paragraphs 6 and 7 of Article 13 (Capital Gains) of the Convention shall
be deleted and replaced by the following:

“6.  Gains from the alienation of any property other than property referred to
in paragraphs 1 through 5 shall be taxable only in the Contracting State of which
the alienator is a resident.”

Article VIII

Article 14 (Branch Tax) of the Convention shall be deleted and replaced by the
following:

“Article 14 (Branch Tax) (Deleted)”.



Article IX

Article 17 (Limitation on Benefits) of the Convention shall be deleted and
replaced by the following:

“Article 17
Limitation on Benefits

1. Except as otherwise provided in this Article, a resident of a Contracting
State shall not be entitled to the benefits of this Convention otherwise accorded
to residents of a Contracting State unless such resident is a "qualified person™ as
defined in paragraph 2 of this Article.

2. A resident of a Contracting State shall be a qualified person for a taxable
year if the resident is:

(@ anindividual;

(b) a Contracting State, or a political subdivision or local authority
thereof or wholly-owned instrumentality thereof;

(c) acompany, if:

(i)  the principal class of its shares (and any disproportionate
class of shares) is regularly traded on one or more recognized stock
exchanges, and either:

(A) its principal class of shares is primarily traded on one
or more recognized stock exchanges located in the
Contracting State of which the company is a resident (or, in
the case of a company resident in Spain, on a recognized
stock exchange located within the European Union or, in the
case of a company resident in the United States, on a
recognized stock exchange located in another state that is a
party to the North American Free Trade Agreement); or

(B) the company's primary place of management and
control is in the Contracting State of which it is a resident; or

(i) at least 50 percent of the aggregate vote and value of the
shares (and at least 50 percent of any disproportionate class of
shares) in the company is owned directly or indirectly by five or
fewer companies entitled to benefits under clause (i) of this
subparagraph, provided that, in the case of indirect ownership, each
intermediate owner is a resident of either Contracting State;

(d) aperson other than an individual that is:

(i)  established and maintained in that Contracting State
exclusively for religious, charitable, scientific, artistic, cultural, or



educational purposes, notwithstanding that all or part of its income
or gains may be exempt from tax under the domestic law of that
Contracting State; or

(i)  described in subparagraph (j) of paragraph 1 of Article 3
(General Definitions), provided that:

(A) in Spain, in the case of a person described in clause (i)
of subparagraph (j) of paragraph 1 of Article 3, and in the
United States, in the case of a person described in clause (ii)
(A) of subparagraph (j) of paragraph 1 of Article 3, more
than 50 percent of the person's beneficiaries, members or
participants are individuals resident in either Contracting
State; and

(B) in the United States, in the case of a person described
in clause (ii) (B) of subparagraph (j) of paragraph 1 of
Article 3, all of the persons for which such person earns the
income satisfy the requirements of clause (A) of this
subparagraph;

(e) aperson other than an individual, if:

(i)  on at least half the days of the taxable year, persons who are
residents of that Contracting State and that are entitled to the
benefits of this Convention under subparagraph (a), subparagraph
(b), clause (i) of subparagraph (c), or subparagraph (d) of this
paragraph own, directly or indirectly, shares or other beneficial
interests representing at least 50 percent of the aggregate voting
power and value (and at least 50 percent of any disproportionate
class of shares) of the person, provided that, in the case of indirect
ownership, each intermediate owner is a resident of that
Contracting State, and

(i)  less than 50 percent of the person’s gross income for the
taxable year, is paid or accrued, directly or indirectly, to persons
who are not residents of either Contracting State entitled to the
benefits of this Convention under subparagraph (a), subparagraph
(b), clause (i) of subparagraph (c), or subparagraph (d) of this
paragraph in the form of payments that are deductible for purposes
of the taxes covered by this Convention in the person’s State of
residence. For purposes of the foregoing, such deductible payments
do not include arm’s length payments in the ordinary course of
business for services or tangible property and payments in respect
of financial obligations to a bank that is not related to the payor.

3. A company that is a resident of a Contracting State shall also be entitled
to the benefits of this Convention if:

10



(@) at least 95 percent of the aggregate voting power and value of its
shares (and at least 50 percent of any disproportionate class of shares) is
owned, directly or indirectly, by seven or fewer persons that are
equivalent beneficiaries, provided that in the case of indirect ownership,
each intermediate owner is a resident of a member state of the European
Union or any party to the North American Free Trade Agreement; and

(b) less than 50 percent of the company's gross income, as determined
in the company's State of residence, for the taxable year is paid or
accrued, directly or indirectly, to persons who are not equivalent
beneficiaries, in the form of payments (but not including arm's length
payments in the ordinary course of business for services or tangible
property and payments in respect of financial obligations to a bank that is
not related to the payor), that are deductible for the purposes of the taxes
covered by this Convention in the company's State of residence.

(@) A resident of a Contracting State will be entitled to benefits of the
Convention with respect to an item of income derived from the other
State, regardless of whether the resident is a qualified person, if the
resident is engaged in the active conduct of a trade or business in the first-
mentioned State (other than the business of making or managing
investments for the resident’s own account, unless these activities are
banking, insurance or securities activities carried on by a bank, insurance
company or registered securities dealer), and the income derived from the
other Contracting State is derived in connection with, or is incidental to,
that trade or business.

(b) If aresident of a Contracting State derives an item of income from
a trade or business activity conducted by that resident in the other
Contracting State, or derives an item of income arising in the other
Contracting State from a related person, the conditions described in
subparagraph (a) shall be considered to be satisfied with respect to such
item only if the trade or business activity carried on by the resident in the
first-mentioned Contracting State is substantial in relation to the trade or
business activity carried on by such resident or related person in the other
Contracting State. Whether a trade or business activity is substantial for
the purposes of this paragraph will be determined based on all the facts
and circumstances.

(c) For purposes of applying this paragraph, activities conducted by
persons connected to a person shall be deemed to be conducted by such
person. A person shall be connected to another if one possesses at least
50 percent of the beneficial interest in the other (or, in the case of a
company, at least 50 percent of the aggregate vote and value of the
company's shares or of the beneficial equity interest in the company) or
another person possesses at least 50 percent of the beneficial interest (or,
in the case of a company, at least 50 percent of the aggregate vote and
value of the company's shares or of the beneficial equity interest in the
company) in each person. In any case, a person shall be considered to be
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connected to another if, based on all the relevant facts and circumstances,
one has control of the other or both are under the control of the same
Person or persons.

5. A person that is a resident of a Contracting State shall also be entitled to
all the benefits of this Convention otherwise accorded to residents of a
Contracting State if that person functions as a headquarters company for a
multinational corporate group and that resident satisfies any other specified
conditions for the obtaining of such benefits other than those of this Article. A
person shall be considered a headquarters company for this purpose only if:

(@) it provides a substantial portion of the overall supervision and
administration of the group, which may include, but cannot be principally,
group financing;

(b) the corporate group consists of corporations resident in, and
engaged in an active business in, at least five countries, and the business
activities carried on in each of the five countries (or five groupings of
countries) generate at least 10 percent of the gross income of the group;

(c) the business activities carried on in any one country other than the
Contracting State of residence of the headquarters company generate less
than 50 percent of the gross income of the group;

(d) no more than 25 percent of its gross income is derived from the
other Contracting State;

(e) it has, and exercises, independent discretionary authority to carry
out the functions referred to in subparagraph (a);

(F) it is subject to the same income taxation rules in its State of
residence as persons described in paragraph 4; and

(g) the income derived in the other Contracting State either is derived
in connection with, or is incidental to, the active business referred to in
subparagraph (b).

If the gross income requirements of subparagraphs (b), (c), or (d) of this
paragraph are not fulfilled, they will be deemed to be fulfilled if the required
ratios are met when averaging the gross income of the preceding four years.

6. Notwithstanding the preceding provisions of this Article, where an
enterprise of a Contracting State derives income from the other Contracting
State, and that income is attributable to a permanent establishment which that
enterprise has in a third state, the tax benefits that would otherwise apply under
the other provisions of the Convention will not apply to that income if the profits
of that permanent establishment are subject to a combined aggregate effective
rate of tax in the first-mentioned Contracting State and third state that is less
than 60 percent of the general rate of company tax applicable in the first-
mentioned Contracting State. Any dividends, interest or royalties to which the
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provisions of this paragraph apply shall be subject to tax in the other Contracting
State at a rate that shall not exceed 15 percent of the gross amount thereof. Any
other income to which the provisions of this paragraph apply shall be subject to
tax under the provisions of the domestic law of the other Contracting State,
notwithstanding any other provision of the Convention. The provisions of this
paragraph shall not apply if:

(@) in the case of royalties, the royalties are received as compensation
for the use of, or the right to use, intangible property produced or
developed by the permanent establishment; or

(b) in the case of any other income, the income derived from the other
Contracting State is derived in connection with, or is incidental to, the
active conduct of a trade or business carried on by the permanent
establishment in the third state (other than the business of making,
managing or simply holding investments for the enterprise’s own account,
unless these activities are banking or securities activities carried on by a
bank or registered securities dealer).

7. If a resident of a Contracting State is not a qualified person pursuant to
paragraph 2 of this Article, nor entitled to the benefits of this Convention under
paragraphs 3 or 5 of this Article, nor entitled to benefits with respect to an item
of income under paragraph 4 of this Article, the competent authority of the other
Contracting State may grant the benefits of this Convention, or benefits with
respect to a specific item of income, to the resident of the first-mentioned
Contracting State, if such grant of benefits is justified based on an evaluation of
the extent to which such resident satisfies the requirements of paragraphs 2, 3, 4
or 5 of this Article and after considering the opinion, if any, of the competent
authority of the first-mentioned Contracting State as to whether under the
circumstances it would be appropriate to grant such benefits.

8. For purposes of this Article:
(@) the term "recognized stock exchange" means:

(i) the NASDAQ System and any stock exchange registered
with the U.S. Securities and Exchange Commission as a national
securities exchange under the U.S. Securities Exchange Act of
1934;

(i) any Spanish stock exchange controlled by the “Comision
Nacional del Mercado de Valores”;

(ili) the principal stock exchanges of Stuttgart, Hamburg,
Dusseldorf, Frankfurt, Berlin, Hannover, Munich, London,
Amsterdam, Milan, Budapest, Lisbon, Toronto, Mexico City and
Buenos Aires; and

(iv) any other stock exchange agreed upon by the competent
authorities;
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(b) the term “principal class of shares” means the ordinary or common
shares of the company, provided that such class of shares represents the
majority of the voting power and value of the company. If no single class
of ordinary or common shares represents the majority of the aggregate
voting power and value of the company, the “principal class of shares” are
those classes that in the aggregate represent a majority of the aggregate
voting power and value of the company;

(c) the term “disproportionate class of shares” means any class of
shares of a company resident in one of the Contracting States that entitles
the shareholder to disproportionately higher participation through
dividends, redemption payments or otherwise, in the earnings generated in
the other Contracting State by particular assets or activities of the
company;

(d) acompany’s “primary place of management and control” will be in
the Contracting State of which it is a resident only if executive officers
and senior management employees exercise day-to-day responsibility for
more of the strategic, financial and operational policy decision making for
the company (including its direct and indirect subsidiaries, if any) in that
Contracting State than in any other state and the staff of such persons
conduct more of the day-to-day activities necessary for preparing and
making those decisions in that Contracting State than in any other state;

(e) the term “shares” includes depository receipts thereof;

() the term *gross income” means gross receipts, determined in the
person’s Contracting State of residence, or where the person is engaged in
a business which includes the manufacture, production or sale of goods,
such gross receipts reduced by the direct costs of labor and materials
attributable to such manufacture or production, or cost of goods purchased
for resale;

(g) the term "equivalent beneficiary” means a resident of a member
state of the European Union or of a party to the North American Free
Trade Agreement, but only if that resident:

(i)
(A) would be entitled to all the benefits of a
comprehensive convention for the avoidance of double
taxation between any member state of the European Union or
any party to the North American Free Trade Agreement and
the State from which the benefits of this Convention are
claimed under provisions analogous to subparagraph (a), (b),
clause (i) of subparagraph (c), or subparagraph (d) of
paragraph 2 of this Article, provided that if such convention
does not contain a comprehensive limitation on benefits
article, the person would be entitled to the benefits of this
Convention by reason of subparagraph (a), (b), clause (i) of
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subparagraph (c), or subparagraph (d) of paragraph 2 of this
Article if such person were a resident of one of the States
under Article 4 of this Convention; and

(B) with respect to insurance premiums and to income
referred to in Articles 10 (Dividends), 11 (Interest) and 12
(Royalties) of this Convention, would be entitled under such
convention to an exemption from excise tax on such
premiums or to a rate of tax with respect to the particular
class of income for which benefits are being claimed under
this Convention that is at least as low as the rate applicable
under this Convention; or

(i) is a resident of a Contracting State that is entitled to the
benefits of this Convention by reason of subparagraph (a), (b),
clause (i) of subparagraph (c) or subparagraph (d) of paragraph 2 of
this Acrticle.

For the purposes of applying paragraph 3 of Article 10 (Dividends),
in order to determine whether a person owning shares, directly or
indirectly, in the company claiming the benefits of this Convention
IS an equivalent beneficiary, such person shall be deemed to hold
the same voting power, for the same period of time, in the company
paying the dividend as the company claiming the benefits holds in
such company; and

(h)  with respect to dividends, interest and royalties arising in Spain and
beneficially owned by a company that is a resident of the United States, a
company that is a resident of a member state of the European Union will
be treated as satisfying the requirements of clause (i) (B) of subparagraph
(g) of this paragraph for purposes of determining whether such United
States resident is entitled to benefits under this paragraph if a payment of
dividends, interest and royalties arising in Spain and paid directly to such
resident of a member state of the European Union would have been
exempt from tax pursuant to any directive of the European Union,
notwithstanding that the convention to avoid double taxation between
Spain and that other member state of the European Union would provide
for a higher rate of tax with respect to such payment than the rate of tax
applicable to such United States company under Article 10, 11, 12 of this
Convention.”

Article X

Avrticle 20 (Pensions, Annuities, Alimony, and Child Support) of the Convention
shall be amended by adding a new paragraph:

Where an individual who is a resident of one of the Contracting States is a

member or beneficiary of, or participant in, a pension fund that is a resident of
the other Contracting State, income earned by the pension fund may be taxed as
income of that individual only when, and, subject to the provisions of
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subparagraph (a) of paragraph 1 of Article 20 (Pensions, Annuities, Alimony
and Child Support), to the extent that, it is paid to, or for the benefit of, that
individual from the pension fund (and not transferred to another pension fund in
that other Contracting State).”

Article XI

Paragraph 3 of Article 25 (Non-Discrimination) of the Convention shall be
deleted and replaced by the following:

“3.  Nothing in this Article shall be construed as preventing either Contracting
State from imposing a tax as described in paragraph 8 of Article 10
(Dividends).”

Article X1

Article 26 (Mutual Agreement Procedure) of the Convention shall be amended
by adding the following new paragraphs:

“5.  Where, pursuant to this Article, a person has presented a case to the
competent authority of the Contracting State of which he is a resident or national
on the basis that the actions of one or both of the Contracting States have
resulted for that person in taxation not in accordance with the provisions of this
Convention, and the competent authorities have endeavored, but are unable to
reach agreement to resolve that case within two years from the commencement
date of the case, the case shall be resolved through arbitration conducted in the
manner prescribed by, and subject to, the requirements of this paragraph,
paragraph 6 of this Article, and any rules or procedures agreed upon by the
competent authorities of the Contracting States pursuant to subparagraph (g) of
paragraph 6 of this Article, if:

(@) tax returns have been filed with at least one of the Contracting
States with respect to the taxable years at issue in the case;

(b) the case is not a particular case that both competent authorities of
the Contracting States agree, before the date on which arbitration
proceedings would otherwise have begun, is not suitable for resolution
through arbitration;

(c) no decision with respect to such case has already been rendered by
a court or administrative tribunal of either Contracting State;

(d) the case does not involve a determination under paragraph 3 of
Atrticle 4 (Residence) of the residence of a company; and

(e) all the conditions for the beginning of an arbitration proceeding

provided for in subparagraph (c) of paragraph 6 of this Article have been
satisfied.
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6. For the purposes of paragraph 5 of this Article and this paragraph, the
following rules and definitions shall apply:

(@) the term *“concerned person” means the presenter of a case to a
competent authority for consideration under this Article and all other
persons, if any, whose tax liability to either Contracting State may be
directly affected by a mutual agreement arising from that consideration;

(b) the “commencement date” for a case is the earliest date on which
the information necessary to undertake substantive consideration for a
mutual agreement procedure has been received by both competent
authorities;

(c) an arbitration proceeding with respect to a case shall begin on the
latest of:

(i)  two years after the commencement date of that case, unless
both competent authorities have agreed to a different date;

(i)  the date upon which the presenter of the case to a competent
authority of a Contracting State has submitted a written request to
that competent authority for a resolution of the case through
arbitration, which request may not be submitted prior to the date
determined in clause (i) of this subparagraph;

(ili) the date upon which all concerned persons and their
authorized representatives or agents agree in writing not to disclose
to any other person any information received during the course of
the arbitration proceeding from either Contracting State or the
arbitration panel, other than the determination of such panel; and

(iv) the date on which all legal actions or suits pending before the
courts of either Contracting State concerning any issue involved in
the case are suspended or withdrawn as applicable under the laws
of the Contracting State in which such legal actions or suits are
pending.

(d) The determination of the arbitration panel with respect to a case
shall constitute a resolution of such case by mutual agreement under this
Avrticle and shall be binding on the Contracting States, unless the presenter
of the case does not accept the determination;

(e)  for purposes of an arbitration proceeding under paragraph 5 of this
Article and this paragraph, the members of the arbitration panel and their
staff shall be considered to be “persons or authorities” to whom
information may be disclosed under Article 27 (Exchange of Information
and Administrative Assistance) of this Convention;
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() no information relating to an arbitration proceeding (including the
arbitration panel's determination) may be disclosed by the competent
authorities of the Contracting States, except as permitted by this
Convention and the domestic laws of the Contracting States. In addition,
all material prepared in the course of, or relating to, an arbitration
proceeding shall be considered to be information exchanged between the
Contracting States. All members of the arbitration panel and their staff
must agree in writing in statements sent to each of the competent
authorities of the Contracting States not to disclose any information
relating to an arbitration proceeding (including the arbitration panel’s
determination), and to abide by and be subject to the confidentiality and
nondisclosure provisions of Article 27 of this Convention and the
applicable domestic laws of the Contracting States. In the event those
provisions conflict, the most restrictive condition shall apply. Such
statement shall also include confirmation of their appointment to the
arbitration panel; and

(g) the competent authorities of the Contracting States shall agree in
writing, before the date that the first arbitration proceeding commences,
on time periods and procedures that are consistent with paragraph 5 and
this paragraph for:

(i) notifying the presenter of the case of any agreements
pursuant to subparagraph (b) of paragraph 5 of this Article that the
case is not suitable for resolution through arbitration, or under
clause (i) of subparagraph (c) of paragraph 6 of this Article to
change the date on which an arbitration proceeding could begin;

(i) obtaining the statements of each concerned person,
authorized representative or agent, and member of the arbitration
panel (including their staff), in which each such person agrees not
to disclose to any other person any information received during the
course of the arbitration proceeding from the competent authority
of either Contracting State or the arbitration panel, other than the
determination of such panel;

(iii)  the appointment of the members of the arbitration panel;

(iv) the submission of proposed resolutions, position papers, and
reply submissions by the competent authorities of the Contracting
States to the arbitration panel;

(v) the submission by the presenter of the case of a paper setting
forth the presenter’s views and analysis of the case for
consideration by the arbitration panel;

(vi) the delivery by the arbitration panel of its determination to
the competent authorities of the Contracting States;
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(vii) the acceptance or rejection by the presenter of the case of the
determination of the arbitration panel; and

(viii) the adoption by the arbitration panel of any additional
procedures necessary for the conduct of its business.

The competent authorities of the Contracting States may agree in writing
on such other rules and procedures as may be necessary for the effective
and timely implementation of the provisions of paragraph 5 of this Article
and this paragraph.”

Article XIII

Article 27 (Exchange of Information and Administrative Assistance) of the
Convention shall be deleted and replaced with the following:

“Article 27
Exchange of Information and Administrative Assistance

1. The competent authorities of the Contracting States shall exchange such
information as is foreseeably relevant for carrying out the provisions of this
Convention or to the administration or enforcement of the domestic laws
concerning taxes of every kind and description imposed by a Contracting State
to the extent that the taxation thereunder is not contrary to the Convention. The
exchange of information is not restricted by paragraph 1 of Article 1 (General
Scope) or Article 2 (Taxes Covered).

2. Any information received under this Article by a Contracting State shall
be treated as secret in the same manner as information obtained under the
domestic laws of that State and shall be disclosed only to persons or authorities
(including courts and administrative bodies) involved in the assessment or
collection of, the enforcement or prosecution in respect of, the determination of
appeals in relation to the taxes referred to in paragraph 1 of this Article, or the
oversight of such functions. Such persons or authorities shall use the information
only for such purposes. They may disclose the information in public court
proceedings or in judicial decisions. The competent authority of the Contracting
State that receives information under the provisions of this Article may, with the
written consent of the Contracting State that provided the information, also
make available that information to be used for other purposes allowed under the
provisions of a mutual legal assistance treaty in force between the Contracting
States that allows for the exchange of tax information.

3. In no case shall the provisions of the preceding paragraphs be construed
so as to impose on a Contracting State the obligation:

(@) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;
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(b)  to supply information that is not obtainable under the laws or in the
normal course of the administration of that or of the other Contracting
State;

(c)  to supply information that would disclose any trade, business,
industrial, commercial or professional secret or trade process, or
information the disclosure of which would be contrary to public policy.

4, If information is requested by a Contracting State in accordance with this
Article, the other Contracting State shall use its information gathering measures
to obtain the requested information, even though that other State may not need
such information for its own tax purposes. The obligation contained in the
preceding sentence is subject to the limitations of paragraph 3 of this Article, but
in no case shall such limitations be construed to permit a Contracting State to
decline to supply information solely because it has no domestic interest in such
information.

5. In no case shall the provisions of paragraph 3 of this Article be construed
to permit a Contracting State to decline to supply information solely because the
information is held by a bank, other financial institution, nominee or person
acting in an agency or a fiduciary capacity or because it relates to ownership
interests in a person.

6. If specifically requested by the competent authority of a Contracting
State, the competent authority of the other Contracting State shall, if possible,
provide information under this Article in the form of depositions of witnesses
and authenticated copies of unedited original documents (including books,
papers, statements, records, accounts, and writings) to the same extent such
depositions and documents can be obtained under the laws and administrative
practices of that other Contracting State with respect to its own taxes.

7. Each of the Contracting States shall endeavor to collect on behalf of the
other Contracting State such amounts as may be necessary to ensure that any
exemption or reduced rate of tax granted by the Convention from taxation
imposed by that other State shall not be enjoyed by persons not entitled to such
benefits. This paragraph shall not impose upon a Contracting State the
obligation to carry out administrative measures:

(@) at variance with the laws and administrative practice of either
Contracting State, or

(b)  that would be contrary to its sovereignty, security, or public policy.

8. The competent authorities of the Contracting States may develop an
agreement upon the mode of application of this Article, including agreement to
ensure comparable levels of assistance to each of the Contracting States, but in
no case will the lack of such agreement relieve a Contracting State of its
obligations under this Article.
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Article X1V

1. Subparagraph (b) of paragraph 5 of the Protocol to the Convention shall
be deleted, and subparagraph (c) of paragraph 5 of the Protocol to the
Convention shall be renamed subparagraph (b).

2. Paragraph 7 of the Protocol to the Convention shall be deleted and
replaced by the following:

“7.  With reference to Article 10 (Dividends)

(a)

(b)

In the case of Spain:

(i)  Subparagraph (a) of paragraph 2 of Article 10 shall not apply
in the case of dividends paid by any entity regulated under the Law
11/2009 of 26th October on Sociedades Anonimas Cotizadas de
Inversion en el Mercado Inmobiliario (SOCIMI) or successor
statutes. Subparagraph (b) of paragraph 2 and paragraph 4 shall
apply with respect to such dividends only if the beneficial owner of
the dividends holds, directly or indirectly, capital that represents not
more than 10 percent of all the capital in the SOCIMI.

(i)  Subparagraph (a) of paragraph 2 of Article 10 shall not apply
in the case of dividends paid by a Spanish investment institution
regulated under the Law 35/2003 of 4th November on Instituciones
de Inversion Colectiva or successor statutes. In such case,
subparagraph (b) of paragraph 2 and paragraph 4 of Article 10 shall
apply with respect to such dividends.

In the case of the United States:

Subparagraph (a) of paragraph 2 of Article 10 shall not apply in the
case of dividends paid by a U.S. Regulated Investment Company
(RIC) or a U.S. Real Estate Investment Trust (REIT). In the case of
dividends paid by a RIC, subparagraph b) of paragraph 2 and
paragraph 4 of Article 10 shall apply. In the case of dividends paid
by a REIT, subparagraph b) of paragraph 2 and paragraph 4 of
Article 10 shall apply only if:

(i)  the beneficial owner of the dividends is an individual or
pension fund, in either case holding an interest of not more than 10
percent in the REIT;

(i)  the dividends are paid with respect to a class of stock that is
publicly traded and the beneficial owner of the dividends is a
person holding an interest of not more than 5 percent of any class of
the REIT’s stock; or
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(iii)  the beneficial owner of the dividends is a person holding an
interest of not more than 10 percent in the REIT and the REIT is
diversified.

For purposes of this paragraph, a REIT shall be “diversified” if the value
of no single interest in real property exceeds 10 percent of its total
interests in real property. For the purposes of this rule, foreclosure
property shall not be considered an interest in real property. Where a
REIT holds an interest in a partnership, it shall be treated as owning
directly a proportion of the partnership's interests in real property
corresponding to its interest in the partnership.”

3. Paragraph 8 of the Protocol to the Convention shall be deleted and
replaced by the following paragraph:

“8.  With reference to Article 11 (Interest)

For purposes of subparagraph (b) of paragraph 2, the term real estate mortgage
investment conduit means an entity that has in effect an election to be treated as
a REMIC under Section 860D of the US Internal Revenue Code.”

4. Subparagraph (c) of paragraph 10 of the Protocol to the Convention shall
be deleted.

5. Paragraph 11 of the Protocol to the Convention shall be deleted and
replaced by the following:
“Paragraph 11 (Deleted)”.

6. Paragraph 12 of the Protocol to the Convention shall be deleted and
replaced by the following:
“Paragraph 12 (Deleted)”.

7. Paragraph 13 of the Protocol to the Convention shall be amended by
deleting the words “tax-exempt” and replacing the words “paragraph 1 (d)” with
the words “clause (ii) of subparagraph (d) of paragraph 2”.

8. Paragraph 18 of the Protocol to the Convention shall be deleted and
replaced by the following paragraph:

“18. With reference to paragraphs 1 and 5 of Article 26 (Mutual agreement
procedure)

The term “first notification” means, in the case of the United States, the Notice
of Proposed Adjustment and, in the case of Spain, the Notification of the
Administrative Act of Assessment. In the case of taxes at source, the “first
notification” means, in the case of both Contracting States, the date on which the
tax is withheld or paid. In addition, for purposes of paragraph 5, it is understood
that an action of either Contracting State that has resulted in taxation not in
accordance with the provisions of the Convention shall include a Notice of
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Proposed Adjustment, a Notification of the Administrative Act of Assessment,
or in the case of taxes at source, a payment or withholding of tax.”

9. Paragraph 19 of the Protocol to the Convention shall be deleted and
replaced by the following:
“Paragraph 19 (Deleted)”.

10.  The Protocol to the Convention shall be amended by adding the following
paragraph:

“21. With reference to paragraphs 5 and 6 of Article 26 (Mutual Agreement
Procedure) of the Convention:

(@) The arbitration panel shall consist of three individual members.
The members appointed shall not be employees nor have been employees
within the twelve-month period prior to the date on which the arbitration
proceeding begins, of the tax administration, the Treasury Department or
the Ministry of Finance of the Contracting State which identifies them.
Each competent authority of the Contracting States shall select one
member of the arbitration panel, and the two members selected by the
competent authorities of the Contracting States shall select the third
member, who shall serve as Chair of the arbitration panel. If the
members selected by the competent authorities of the Contracting States
fail to agree on the third member, these members shall be dismissed, and
each competent authority of the Contracting States shall select a new
member of the arbitration panel. The Chair shall not be a national, citizen
or lawful permanent resident of either Contracting State.

(b) The arbitration proceeding and the mutual agreement procedure
with respect to a case shall terminate if at any time before the arbitration
panel delivers a determination to the competent authorities of the
Contracting States:

(i)  the competent authorities of the Contracting States reach a
mutual agreement to resolve the case;

(i) the presenter of the case withdraws the request for
arbitration;

(ili) any concerned person, or any of their representatives or
agents, willfully violates the written statement of nondisclosure
referred to in clause (iii) of subparagraph (c) of paragraph 6, and
the competent authorities of both Contracting States agree that such
violation should result in the termination of the arbitration
proceeding; or

(iv) any concerned person initiates a legal action or suit before
the courts of either Contracting State concerning any issue involved
in the case, unless such legal action or suit is suspended according
to the applicable laws of the Contracting State.
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(c)  The competent authority of each of the Contracting States shall be
permitted to submit a proposed resolution addressing each adjustment or
similar issue raised in the case. Such proposed resolution shall be a
resolution of the entire case, and shall reflect, without modification, all
matters in the case previously agreed between the competent authorities of
both Contracting States. Such proposed resolution shall be limited to a
disposition of specific monetary amounts (for example, income, profit,
gain or expense) or, where specified, the maximum tax charged pursuant
to the Convention for each adjustment or similar issue in the case. The
competent authority of each of the Contracting States shall also be
permitted to submit a supporting position paper for consideration by the
arbitration panel.

(d) Notwithstanding the preceding provisions of this paragraph, it is
understood that, in the case of an arbitration proceeding concerning:

(i)  the tax liability of an individual with respect to whom the
competent authorities have been unable to reach an agreement on
the individual’s State of residence;

(i)  the taxation of the business profits of an enterprise with
respect to which the competent authorities have been unable to
reach an agreement on whether a permanent establishment exists;
or

(iii)  such other issues the determination of which are contingent
on resolution of similar threshold questions;

the competent authorities of the Contracting States may submit proposed
resolutions separately addressing the relevant threshold questions as
described in clause (i), (i) or (iii) above (for example, the question of
whether a permanent establishment exists), and the contingent
determinations (for example, the determination of the amount of profit
attributable to such permanent establishment).

() Where an arbitration proceeding concerns a case comprising
multiple adjustments or similar issues each requiring a disposition of
specific monetary amounts (for example, of income, profit, gains or
expense) or where specified, the maximum tax charged pursuant to the
Convention, the proposed resolution may propose a separate disposition
for each adjustment or similar issue.

() Each of the competent authorities of the Contracting States shall
receive the proposed resolution and position paper submitted by the other
competent authority, and shall be permitted to submit a reply submission
to the arbitration panel. Each of the competent authorities of the
Contracting States shall also receive the reply submission of the other
competent authority.
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() The presenter of the case shall be permitted to submit for
consideration by the arbitration panel a paper setting forth its analysis and
views of the case. Such submission shall not include any information not
previously provided to the competent authorities during the mutual
agreement procedure and shall be made available to the competent
authorities of both Contracting States.

(h)  The arbitration panel shall deliver a determination in writing to the
competent authorities of the Contracting States. The determination
reached by the arbitration panel in the arbitration proceeding shall be
limited to one of the proposed resolutions for the case submitted by one of
the competent authorities of the Contracting States for each adjustment or
similar issue and any threshold questions, and shall not include a rationale
or any other explanation of the determination. The determination of the
arbitration panel shall have no precedential value with respect to the
application of the Convention in any other case.

(1)  Unless the competent authorities of both Contracting States agree to
a longer time period, the presenter of the case shall have 45 days after
receiving the determination of the arbitration panel to notify, in writing,
the competent authority of the Contracting State to whom the case was
presented, of his acceptance of the determination. If the presenter of the
case fails to so advise the relevant competent authority, the determination
shall be considered not to be accepted. In addition, in the event the case is
pending in litigation or appeal, the determination of the arbitration panel
shall be considered not to be accepted by the presenter of the case if any
concerned person who is a party to the litigation or appeal does not
withdraw from consideration by the relevant court or administrative
tribunal, within the same time frame described above, the issues resolved
in the arbitration proceeding. Where the determination of the arbitration
panel is not accepted, the case will not be eligible for any further
consideration by the competent authorities.

(1)  The fees and expenses of the members of the arbitration panel, as
well as any costs incurred in connection with the arbitration proceeding by
the Contracting States, shall be borne equitably by the competent
authorities of Contracting States.”

Article XV

1. The Governments of the Contracting States shall notify each other,
through diplomatic channels when the internal procedures required by each
Contracting State for the entry into force of this Protocol have been complied
with.

2. This Protocol shall enter into force after the period of three months

following the date of the later of the Notes referred to in paragraph 1 and its
provisions shall have effect:

25



(@) in respect of taxes withheld at source, on amounts paid or credited,
on or after the date on which the Protocol enters into force;

(b) in respect to taxes determined with reference to a taxable period,
for taxable periods beginning on or after the date on which the Protocol
enters into force; and

(c) inall other cases, on or after the date on which the Protocol enters
into force.

3. Notwithstanding paragraph 2, the provisions of paragraphs 5 and 6 of
Article 26 (Mutual Agreement Procedure) of the Convention, as amended by
this Protocol, shall not have effect with respect to cases that are under
consideration by the competent authorities of the Contracting States on the date
on which this Protocol enters into force. With respect to cases that come under
consideration by the competent authorities of the Contracting States after the
date on which this Protocol enters into force, the provisions of paragraphs 5 and
6 of Article 26 of the Convention, as amended by this Protocol, shall have effect
on the date on which the competent authorities agree in writing on a mode of
application pursuant to subparagraph (g) of paragraph 6 of Article 26. For cases
that come under consideration by the competent authorities of the Contracting
States after the entry into force of this Protocol, but before such provisions have
effect, the commencement date shall be the date on which the competent
authorities have agreed in writing on the mode of application.

IN WITNESS WHEREOF, the undersigned, duly authorized to that
effect, have signed this Protocol.

DONE in duplicate at Madrid, this 14th day of January, 2013, in the
English and Spanish languages, both texts being equally authentic.

FOR THE UNITED STATES FOR THE KINGDOM
OF AMERICA: OF SPAIN:
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MEMORANDUM OF UNDERSTANDING

At the signing today of the Protocol (hereinafter the “2013 Protocol”) amending
the Convention Between the United States of America and the Kingdom of
Spain for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, and its Protocol, signed at Madrid, on
February 22, 1990 (hereinafter the “Convention”), the United States of America
and Spain have agreed as follows:

1. With reference to paragraph 6 of Article 1 (General Scope) of the
Convention, as amended by the 2013 Protocol, it is understood that paragraph 6
of Article 1 applies to identify the person that derives an item of income, profit
or gain paid to a fiscally transparent entity for purposes of applying the
Convention to that first mentioned person. Under paragraph 6 of Article 1, a
person shall be treated as deriving an item of income, profit or gain paid to an
entity that is fiscally transparent under the laws of either Contracting State, to
the extent that the same item of income, profit or gain is treated, for the purposes
of the taxation law of the Contracting State in which the person is resident, as
the income, profit or gain of a resident. In order to obtain the benefits of the
Convention, with respect to the item of income, such person must satisfy all
applicable requirements specified in the Convention, including other applicable
requirements of Article 1, residence as defined in Article 4 (Residence),
beneficial ownership and Article 17 (Limitation on Benefits), and the fiscally
transparent entity through which the item of income was paid must be formed or
organized in either Contracting State or in a state that has concluded an
agreement containing a provision for the exchange of information on tax matters
with the Contracting State from which the income, profit or gain arises.

2. With reference to paragraph 3 of the Protocol to the Convention, the
Contracting States commit to initiate discussions as soon as possible, but no
later than six months after the entry into force of the 2013 Protocol, regarding
the conclusion of an appropriate agreement to avoid double taxation on
investments between Puerto Rico and Spain.

3. With reference to subparagraph (j) of paragraph 1 of Article 3 (General
Definitions) of the Convention, as amended by the 2013 Protocol:

(@) In the case of the United States, the term “pension fund” includes
the following: a trust providing pension or retirement benefits under an
Internal Revenue Code section 401(a) qualified pension plan (which
includes a Code section 401(Kk) plan), a profit sharing or stock bonus plan,
a Code section 403(a) qualified annuity plan, a Code section 403(b) plan,
a trust that is an individual retirement account under Code section 408, a
Roth individual retirement account under Code section 408A, or a simple
retirement account under Code section 408(p), a trust providing pension
or retirement benefits under a simplified employee pension plan under
Code section 408(k), a trust described in section 457(g) providing pension
or retirement benefits under a Code section 457(b) plan, and the Thrift
Savings Fund (section 7701(j)). A group trust described in Revenue
Ruling 81-100, as amended by Revenue Ruling 2004-67 and Revenue
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Ruling 2011-1, qualifies as a pension fund only if each participant is a
pension fund that is itself entitled to benefits under the Convention as a
resident of the United States.

(b) In the case of Spain, the term “pension fund” includes the
following:

(i) any fund regulated under the Amended Text of the Law on
pension funds and pension schemes (Texto Refundido de la Ley
sobre Fondos y Planes de Pensiones), passed by Legislative Royal
Decree 1/2002 of 29th November;

(i)  any entity defined under Article 64 of the Amended Text of
the Law on the regulation and monitoring of private insurances
(Texto Refundido de la Ley de Ordenacién y Supervision de los
Seguros Privados) passed by Legislative Royal Decree 6/2004 of
29th October, provided that in the case of mutual funds all
participants are employees; promoters and sponsoring partners are
the companies, institutions or individual entrepreneurs to which the
employees are engaged; and benefits are exclusively derived from
the social welfare agreement between both parties, as well as any
other comparable entity regulated within the scope of the political
subdivisions (Comunidades Auténomas); and

(iii) insurance companies regulated under the Amended Text of
the Law on the regulation and monitoring of private insurances
passed by Legislative Royal Decree 6/2004 of 29th October whose
activity is the coverage of the contingencies provided for in the
Amended Text of the Law on pension funds and pension schemes.

4, With reference to Article 4 (Residence) of the Convention, it is
understood that the principles of paragraph 8.6 of the Commentaries to the
OECD Model Tax Convention of July 2010 apply for purposes of determining
the residence of pension funds and organizations established and maintained in a
State exclusively for religious, charitable, scientific, artistic, cultural, or
educational purposes.

5. With reference to Article 17 (Limitation on Benefits) of the Convention,
as amended by the 2013 Protocol, it is understood that a person shall be deemed
to be related to another person if either person participates directly or indirectly
in the management, control or capital of the other, or the same persons
participate directly or indirectly in the management, control or capital of both.

This Memorandum of Understanding shall enter into force on the date of entry
into force of the 2013 Protocol.
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IN WITNESS WHEREOF, the undersigned, being duly authorized thereto, have
signed this Memorandum of Understanding.

DONE at Madrid in duplicate, this 14th day of January, 2013, in the English and
Spanish languages, each text being equally authentic.

FOR THE UNITED STATES FOR THE KINGDOM
OF AMERICA: OF SPAIN:
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